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In the United States Court of Appeals for the 
District of Columbia 


January Term 1942 


No. 8034 

William Isaac Robinson, appellant 

vs. 

United States of America, appellee 


BRIEF AND APPENDIX FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a verdict and judgment of guilty with 
the death penalty in a criminal case which charged the ap¬ 
pellant in four counts, viz: two counts of rape and two with 
carnal knowledge of a female child under the age of sixteen 
years, tried in the United States District Court for the District 
of Columbia and brought to this Court by virtue of the rules 
prevailing in the United States District Court and in this Court. 
The lower tribunal had jurisdiction by virtue of Title 18, 
Section 81, of the Code of Laws of the District of Columbia, 
giving said lower tribunal jurisdiction to try all crimes and 
misdemeanors committed in the District of Columbia; and the 
jurisdiction of this Court is founded on Title 18, Section 26, of 
the District of Columbia Code, giving this Court the right to 
review, affirm, reverse, or modify any final order of judgment 
of the said lower tribunal. The caption, indictment, arraign¬ 
ment and plea, defendant’s motion for a continuance, order of 
Court overruling motion for continuance, verdict of the jury, 
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motion for a new trial, sentence, notice of appeal, assignment 
of errors, orders extending time to file bill of exceptions, order 
making bill of exceptions part of the record, designation of 
record, and the list of petite jurors and list of witnesses that 
would be called on behalf of the Government to prove the 
indictment in the law tribunal, all of which are referred to in 
the designation of record and set out in full in the record of this 
appeal, and such as are material to the questions presented are 
set out in the appendix hereto. 

STATEMENT OF CASE 

The defendant, William Isaac Robinson, was indicted in one 
indictment containing four separate counts, two of which 
charged that the defendant raped one Elaine C. Henry, and 
the other two counts charged him with having carnally known 
and abused one Elaine C. Henry, being then and there a female 
child under the age of sixteen years, to wit, of the age of fifteen 
years, on August 6th, 1941. 

The defendant, William Isaac Robinson, was duly arraigned 
and entered a plea of not guilty to the indictment, and there¬ 
after on August 16th, 1941, counsel preparing this appeal was 
appointed by the low’er Court to defend the said defendant, 
being notified at the time that the case had been placed down 
for trial on September 8, 1941. Counsel appointed to defend 
immediately filed a Motion for a continuance on September 3, 
1941, which motion was overruled, and the defendant, William 
Isaac Robinson, proceeded to trial on the 8th day of September 
1941, was found guilty of the second and fourth counts of the 
said indictment (charging carnal knowledge of a female child 
under the age of sixteen years), the Court having directed a 
verdict of not guilty as to the first and third counts ('those 
charging the defendant with the crime of rape), with the death 
penalty. Motion for a new trial was filed, argued, overruled, 
and exceptions duly noted. Thereupon the Court pronounced 
sentence of death by electrocution, and the defendant, William 
Isaac Robinson, filed notice of appeal and filed an affidavit 
with regard to his poverty. Whereupon, an order was made 
permitting the defendant to proceed with the appeal without 
cost or giving bond. 
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The evidence disclosed that this crime occurred on the 6th 
day of August, 1941, at or about 10: 45 a. m. in the woods in 
or about Rock Creek Ford Drive, when the complaining witness 
was attacked by the defendant below. Testimony for the 
Government by the complaining witness definitely established 
that the defendant was the perpetrator of the crime, whereas 
the defendant testified that at the time of the alleged offense 
he was actually interviewing Mr. and Mrs. Peter J. Drury, 
1721 Rhode Island Avenue, Northwest, with reference to ob¬ 
taining a job as houseman. 

Evidence on behalf of the defendant disclosed that he actu¬ 
ally was at 1721 Rhode Island Avenue, Northwest, but evidence 
failed to show on what day defendant actually applied for the 
position. 

While the defendant admitted he had signed a written con¬ 
fession in his testimony, at the time of trial, he denied that he 
had made such written confession, which was not used by the 
Government in the actual trial, but a voluntary statement 
allegedly made by the defendant was substituted in lieu 
thereof. 

STATEMENT OF POINTS 

Appellant intends to rely on the following points: 

1. That the Court erred in refusing to grant the Motion filed 
on behalf of the defendant for a continuance of the trial of 
this cause. 

2. That the Government failed to call all of the witnesses 
available to prove the said crime, as it stated it would do in 
the list of witnesses served on the defendant. 

3. That the indictment is defective on its face in that it is 
not signed by the United States District Attorney. 

4. That the defendant was prejudiced by the numerous 
charges or counts in the indictment. 

SUMMARY OF ARGUMENT 

1. The Court erred in refusing to grant a continuance of the 
trial for the reasons set forth in his Motion. 

2. Defendant, before the trial of this cause, was served with 
a list of the witnesses which the Government stated it would 
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call in order to maintain and prove the crime committed by the 
defendant, whereas, as a matter of fact, only one-third of said 
witnesses were called, taking the defendant by surprise. 

3. The indictment shows on its face that it was signed by 
John W. Fihelly, Assistant United States Attorney, and not 
by the United States District Attorney proper. 

4. Defendant relies on the further fact that he was preju¬ 
diced by the numerous charges or counts in the indictment, 
chiefly the charge or count Nos. 1 and 3, charging the crime 
of rape, upon which the Court directed the Jury to bring in a 
verdict of not guilty. 

ARGUMENT 

I 

The court erred in refusing to grant a continuance of the 
trial for the reasons set forth in his motion 

It is respectfully submitted the Court below should have 
granted the Motion filed on behalf of the defendant for a 
continuance of the trial for the reasons set forth in the said 
Motion, and the Motion for a new trial, namely, that due to 
the hysteria created by the alleged confession of one Jarvis 
Roosevelt Catoe to at least ten cases of a similar nature to 
that with which the defendant Robinson was charged, and the 
great publicity given to the fact that in addition the said Catoe 
had confessed to several alleged murders, inflaming the state 
of mind of the general community, to such extent that it was 
impossible for the defendant William Isaac Robinson to 
receive a fair and impartial trial. The lower Court’s atten¬ 
tion was called to the fact that the daily newspapers had 
given great publicity to numerous crimes of a similar nature, 
which appeared all through the month of August 1941, and 
almost up until the day set for the trial of the defendant, 
William Isaac Robinson. Further, the Court’s attention was 
called specifically to the confessions of Jarvis Roosevelt Catoe, 
made just a short time before the date set for trial of the 
defendant in this appeal. Attention was also called to the 
fact that another similar case of rape was scheduled to be 
heard in another Criminal Court on the same day as that of 
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the defendant in this case, and that there were awaiting for 
trial in jail on the same charge at least four or five other 
defendants. 

II 

Failure to call all witnesses 

Before the trial of this cause, the Government served upon 
the defendant personally a list of all the jurors and also a list 
of witnesses, with the statement that they would be called as 
witnesses on behalf of the Government to prove the indict¬ 
ment in this case. As a matter of fact, only twelve (12) wit¬ 
nesses were actually called at the time of the trial out of a 
list containing approximately forty-two witnesses, thus taking 
the defendant by surprise at the conclusion of the Govern¬ 
ment’s case. 

III 

The indictment is defective on its face 

The indictment alleging the various offences committed by 
the defendant in four counts was signed by John W. Fihelly, 
Assistant United States attorney, and not by Edward M. 
Curran, United States Attorney in and for the District of 
Columbia, which defendant says rendered the indictment 
defective on its face. 

IV 

Defendant was prejudiced by numerous counts in the 

indictment 

The indictment upon which the defendant was placed on 
trial contained four counts, the first and third counts charging 
the offence of rape, and the second and fourth counts charging 
the defendant with having committed carnal knowledge of 
the comp l ai n ing witness, she being then and there a female 
child under the age of sixteen years, to wit, of the age of 
fifteen years. 

Defendant respectfully submits that, notwithstanding the 
fact that the Court directed a verdict of not guilty as to the 
first and third counts, nevertheless the numerous charges in 
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the indictment led the jury to believe that the defendant had 
actually committed four cases of rape, whereas, as a matter of 
truth and fact, the evidence only disclosed on behalf of the 
Government, although denied by the defendant, that only two 
offences had occurred. Defendant submits that the numerous 
charges contained in the indictment prejudiced and confused 
the jury. 

CONCLUSION 

It is respectfully submitted that the Court below erred and 
that the judgment and sentence should be reversed, and the 
cause remanded for a new trial. 

David A. Hart, 
Attorney for Appellant . 
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(Filed in Open Court, Aug. 12, 1941) 

Charles E. Stewart, Clerk. 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
(July Term, A. D. 1941) 

District of Columbia, $$; 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one William Isaac Robinson on, to wit, the sixth day 
of August, 1941, and at the District of Columbia aforesaid, 
with force and arms, in and upon one Elaine C. Henry, then 
and there being, feloniously and willfully did make an assault, 
and her, the said Elaine C. Henry, then and there forcibly and 
against her will feloniously and willfully did ravish and 
carnally know, and other wrongs and injuries to the said 
Elaine C. Henry, then and there did. to the great damage of 
the said Elaine C. Henry; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 

Second Count: 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present : 

That one William Isaac Robinson on, to wit, the sixth day 
of August, 1941, and at the District of Columbia aforesaid, 
one Elaine C. Henry, then and there being feloniously did 
carnally know and abuse, she, the said Elaine C. Henry, being 
:hen and there a female child under the age of sixteen years, 
to wit, of the age of fifteen years; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 
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Third Court: 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one William Isaac Robinson on, to wit, the sixth day 
of August, 1941, and on an occasion other than that referred 
to in the first count of this indictment, and at the District of 
Columbia aforesaid, with force and arms, in and upon one 
Elaine C. Henry, then and there being, feloniously and will¬ 
fully did make an assault, and her, the said Elaine C. Henry, 
then and there forcibly and against her will feloniously and 
willfully did ravish and carnally know, and other wrongs and 
injuries to the said Elaine C. Henry, then and there did, to 
the great damage of the said Elaine C. Henry; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States. 
Fourth Count: 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one William Isaac Robinson on, to wit, the sixth day of 
August, 1941, and on an occasion other than that referred to 
in the second count of this indictment, and at the District of 
Columbia aforesaid, one Elaine C. Henry, then and there 
being, feloniously did carnally know and abuse, she, the said 
Elaine C. Henry, being then and there a female child under 
the age of sixteen years, to wit, of the age of fifteen years; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

John W. Fihelly, 

Assistant Attorney of the United States in 

and for the District of Columbia. 

A true copy: 

Test: 

Charles E. Stewart, Clerk. 

By Harry M. Hull, Asst. Clerk. 





IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Court 
Criminal No. 68286 

United States 
vs. 

William Isaac Robinson 

To the above-named defendant: 

Please take notice that the following persons, whose respec¬ 
tive places of abode are stated opposite their names, will be 
called as witnesses on behalf of the Government to prove the 
indictment in the above-entitled case: 

Larry V. Denny: Metropolitan Police Department, 
Precinct No. 6, City of Washington, D. C. 

Larry V. Denny: No. 5 South Wayne Street, Arling¬ 
ton, Virginia. 

Elaine C. Henry : No. 4322 Argyle Terrace, Northwest, 
City of Washington, D. C. 

Harold E. Moore: Metropolitan Police Department, 
Precinct No. 6, City of Washington, D. C. 

Harold E. Moore: No. 8212 Queen Anne Drive, Silver 
Spring, Maryland. 

Conder C. Henry : No. 4322 Argyle Terrace, Northwest, 
City of Washington, D. C. 

John E. Scott: Metropolitan Police Department, Pre¬ 
cinct No. 6, City of Washington, D. C. 

John E. Scott: No. 548 Peabody Street, Northwest, 
City of Washington, D. C. 

Frances B. Henry: No. 4322 Argyle Terrace, North¬ 
west, City of Washington, D. C. 

Frances M. Bird: Metropolitan Police Department, 
Women’s Bureau, City of Washington, D. C. 
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Frances M. Bird-: No. 1301 Fifteenth Street, North¬ 
west, City of Washington, D. C. 

Archie M. Winfree: Metropolitan Police Department, 
Detective Bureau, City of Washington, D. C. 

Archie M. Winfree: No. 4404 Brandywine Street, 
Northwest, City of Washington, D. C. 

Beatrice V. Ball: Metropolitan Police Department, 
Women’s Bureau, City of Washington, D. C. 

Beatrice V. Ball: No. 4208 Sixteenth Street, South, 
Arlington, Virginia. 

Howard L. Pilling: Metropolitan Police Department, 
Detective Bureau, City of Washington, D. C. 

How'ard L. Pilling: No. 1731 S Street, Southeast, City 
of Washington, D. C. 

Eleanor Northcutt: Metropolitan Police Depart¬ 
ment, Women’s Bureau, City of Washington, D. C. 

Eleanor Northcutt: No. 1319 Massachusetts Avenue, 
Northwest, City of Washington, D. C. 

Lawrence R. Beall: Metropolitan Police Department, 
Property Clerk, City of Washington, D. C. 

Lawrence R. Beall: No. 1213 Ingraham Street, North¬ 
west, City of Washington, D. C. 

Nanette Adams: Metropolitan Police Department, 
Women’s Bureau, City of Washington, D. C. 

Nanette Adams: No. 1604 Que Street, Northwest, City 
of Washington, D. C. 

Kathrynne Shearon: Metropolitan Police Depart¬ 
ment, Women’s Bureau, City of Washington, D. C. 

Kathrynne Shearon: No. 2325 Fifteenth Street, 
Northwest, City of Washington. D. C. 

Sherwood C. King: No. 1124 K Street, Northeast, City 
of Washington, D. C. 

Dr. John E. Fenton: Gallinger Municipal Hospital, 
19th and C Streets, Southeast, City of Washington, 
D. C. 

James P. Russell: No. 1428 Rock Creek Ford Road, 
Northwest, City of Washington, D. C. 
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Alexander Reynolds: No. 1426 Rock Creek Ford 
Road, Northwest, City of Washington, D. C. 

Willie C. Carter: No. 1249 Irving Street, Northwest, 
City of Washington, D. C. 

Willie Clarke Carter: No. 1249 Irving Street, North¬ 
west, City of Washington, D. C. 

Dr. A. Magruder MacDonald: No. 522 Eleventh 
Street, Northeast, City of Washington, D. C. 

Dr. A. Magruder MacDonald: District of Columbia 
Morgue. 19th and E Streets, Southeast, City of Wash¬ 
ington, D. C. 

Blanche C. Warren : No. 1436 Rock Creek Ford Road, 
Northwest, City of Washington, D. C. 

Dr. Henry L. Peckham, Jr.: No. 640 Princeton Place, 
Northwest, City of Washington, D. C. 

Jesse M. Dyke: No. 5414 First Place, Northwest, City 
of Washington, D. C. 

Phoebe Stine: No. 18S2 Columbia Road, Northwest, 
Apartment No. 1, City of Washington, D. C. 

Ira E. Keck: Metropolitan Police Department, Detec¬ 
tive Bureau, City of Washington, D. C. 

Ira E. Keck: No. 6019 Utah Avenue, Northwest, City 
of Washington, D. C. 

Virginia C. Hepner: No. 5051 New Hampshire Ave¬ 
nue, Northwest, Apartment No. 104, City of Washing¬ 
ton, D. C. 

George W. Cook: Metropolitan Police Department, 
Detective Bureau, City of Washington, D. C. 

George W. Cook: No. 17 Longfellow Street, Northwest, 
City of Washington, D. C. 

Otis T. Clatterbuck: Metropolitan Police Depart¬ 
ment, Precinct No. 6, City of Washington, D. C. 

Otis T. Clatterbuck : No. 415 Butternut Street, North¬ 
west, City of Washington, D. C. 

Pauline Russell: No. 1428 Rock Creek Ford Road, 
Northwest, City of Washington, D. C. 

Mary Ollie Robinson: No. 1249 Irving Street, North¬ 
west, City of Washington, D. C. 
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Mary Ollie Robinson: Washington Asylum and Jail, 
19th and C Streets, Southeast, City of Washington, 
D. C. 

Mary Ollie McGue: No. 1249 Irving Street, North¬ 
west. City of Washington, D. C. 

Mary Ollie McGue: Washington Asylum and Jail, 
19th and C Streets, Southeast. City of Washington, 
D. C. 

Dr. Richard M. Rosenberg: No. 1332 Eye Street, 
Northwest, City of Washington, D. C. 

Dr. Richard M. Rosenberg: District of Columbia 
Morgue, 19th and E Streets, Southeast, City of Wash¬ 
ington, D. C. 

Frank A. Lane: No. 7025 Eastern Avenue, Takoma 
Park, Maryland. 

John A. Caton : Metropolitan Police Department, De¬ 
tective Bureau, City of Washington, D. C. 

John A. Caton : Post Office Route #1, Bennings, D. C. 

John A. Caton: Parkland, Maryland. 

Robert E. Lofton: No. 3202 McKinley Street, North¬ 
west, City of Washington, D. C. 

Robert E. Lofton: National Bureau of Standards, 
Connecticut Avenue and Upton Street, Northwest, 
City of Washington, D. C. 

Jean Drury: No. 1721 Rhode Island Avenue, North¬ 
west, Apartment No. 3, City of Washington, D. C. 

Ruby G. Brandt: Metropolitan Police Department, 
Women’s Bureau, City of Washington, D. C. 

Ruby G. Brandt: No. 105 Earlston Drive, Yorktown 
Village, Maryland. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney. 




IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
Criminal No. 68286 

United States 
vs. 

William Isaac Robinson 

MOTION OF DEFENDANT, WILLIAM ISAAC ROBINSON 

Comes now David A. Hart, attorney assigned to defend the 
above entitled defendant, William Isaac Robinson, and re¬ 
spectfully moves the Court to compel the United States Attor¬ 
ney in and for the District of Columbia to have the complaining 
witness in this cause view one Jarvis Roosevelt Catoe together 
with the defendant in this cause and four other colored persons, 
and for reasons therefor states as follows: 

1. That he is not guilty of the offense with which he is 
charged in the above entitled cause. 

2. That the alleged confession, procured from him by mem¬ 
bers of the Metropolitan Police Department, whose names 
are unknown to him, was not a voluntary confession by him 
and was only secured by brutality practiced upon him by cer¬ 
tain members of the Metropolitan Police Department of the 
District of Columbia, in that they brutally assaulted him, 
striking and kicking him in his body and otherwise cruelly 
treating him, as a result of which he became so exhausted and 
in fear of his life that he signed an alleged confession to a crime 
which he now claims was not true and not his voluntary act. 

3. That in order to protect the rights of this defendant, Wil¬ 
liam Isaac Robinson, it is imperative that the complaining 
witness have an opportunity to view the said Jarvis Roosevelt 
Catoe, now confined in the Washington Asylum and Jail in the 
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District of Columbia, for the purpose of testing her alleged 
identification of the defendant in this cause. 

4. That in order to perfect the defense of the defendant 
herein and on account of the hysteria created by the alleged 
confession of Jarvis Roosevelt Catoe and the inflamed state 
of mind of the general community, it is moved that the trial 
of this cause, now set for September 8th, 1941, be continued 
for an indefinite period so that the defendant in this cause may 
receive a fair and impartial trial. 

5. That the Court suppress the use of the alleged confession 
of the defendant in this cause for the reasons set forth in the 
attached affidavit of the defendant, William Isaac Robinson. 

David A. Hart, 

Attorney assigned by the Court, 
to defend defendant William Isaac Robinson. 

Service of a copy of the above-entitled Motion, together with 
affidavit attached acknowledged this 3rd day of September 
1941. 


John W. Fihelly, 
Asst. United States Attorney. 



IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
Criminal No. 68286 

United States 
vs. 

William Isaac Robinson 

AFFIDAVIT OF WILLIAM ISAAC ROBINSON 

District of Columbia, s$: 

I, William Isaac Robinson, being first duly sworn according 
to law, depose and say that I am the defendant in the above- 
entitled cause and further state that the alleged confession 
heretofore signed by me in the above-entitled cause was 
not my voluntary act, but was procured from me by reason 
of the brutal assault of certain members of the Metropolitan 
Police Department, whose names are unknown to me; that 
while I signed the paper writing purporting to admit that I 
had feloniously and wilfully made an assault upon the com¬ 
plaining witness and did feloniously and wilfully ravish her, I 
now state that the same was not true, and I did not commit 
the crime as alleged in said confession. 

Affiant further says that, due to the hysteria now existing 
as a result of the arrest of one Jarvis Roosevelt Catoe and his 
alleged confessions of several murders and other offenses of a 
similar nature to that of which I am charged, I cannot at 
this time receive a fair and impartial trial. 

William Isaac Robinson. 

William Isaac Robinson. 

Subscribed and sworn to before me this 3rd day of Septem¬ 
ber 1941. 

[seal] Richard H. Woodward, 

Notary Public, D. C. 
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(Filed Sept. 11, 1941) 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
Criminal No. 68-286 

United States 
vs. 

William Isaac Robinson 

MOTION FOR A NEW TRIAL 

Comes now David A. Hart, attorney assigned by the Court 
to defend the above-entitled defendant, William Isaac Robin¬ 
son, and respectfully moves the Court to grant a new trial 
in the above-entitled cause, and for reasons therefor sets 
forth as follows: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the 
evidence. 

3. That the Court erred in refusing to grant the Motion of 
the defendant for a continuance of the trial of this cause on 
account of the hysteria created by the alleged confession of 
Jarvis Roosevelt Catoe to at least ten cases of similar nature 
to which the defendant Robinson was charged, in addition to 
several alleged murders, and the inflamed state of mind of the 
general community, due to the vast amount of publicity given 
to the alleged confessions of the said Catoe, just a few days 
before the date set for the trial of the above-entitled cause. 

4. That the Government failed to call all of the witnesses 
available to prove the said case, as it stated it would do in the 
list of witnesses served on the defendant. 

5. That the indictment is defective on its face for the 
reason that it is signed by John W. Fihelly, Assistant Attorney 
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of the United States in and for the District of Columbia, and 
not by the District Attorney or Acting District Attorney in 
and for the District of Columbia. 

6. That the defendant was prejudiced by the numerous 
charges in the indictment, chiefly the charge contained in 
count number one and count number three, upon which the 
Court directed the Jury to bring in a verdict of not guilty. 

David A. Hart, 

David A. Hart, 

Attorney assigned to defend the defendant, 

William Isaac Robinson. 

I hereby certify that the United States Attorney in and for 
the District of Columbia was served with a copy of the fore¬ 
going Motion for a New Trial in the above entitled cause, this 
12th day of September 1941, by leaving a copy of said Motion 
with one of his Assistants. 

David A. Hart, 

David A. Hart, 
Attorney for Defendant . 





(Record Filed in Court of Appeals, December 15, 1941) 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 68286 

United States 

vs. 

William Isaac Robinson 

BILL OF EXCEPTIONS 

This cause coming on for trial before the Honorable Daniel 
W. O’Donoghue, Associate Justice of the District Court of the 
United States for the District of Columbia, and a jury, on the 
8th day of September 1941, the United States being repre¬ 
sented by John W. Fihelly, Esq., Assistant United States At¬ 
torney, and the defendant represented by David A. Hart, by 
appointment of the Court to defend the said defendant, the 
following proceedings were had: 

On September 3d, 1941, counsel for the defendant filed a 
Motion to Continue the trial of said cause due to the hysteria 
created by the alleged confession of one Jarvis Roosevelt Catoe 
to at least ten cases of a similar nature to that with which the 
defendant Robinson was charged, and the inflammed state of 
mind of the general community as a result of the vast amount 
of publicity given to the alleged crimes and confessions of the 
said Catoe, just a few days before the date set for the trial of 
the above-entitled cause, which motion was overruled and an 
exception noted on behalf of the defendant. 

On September 3d, 1941, counsel further moved the Court to 
suppress the use of the alleged confession of the defendant in 
this cause for the reason that it was procured from the de¬ 
fendant by members of the Metropolitan Police Department 
by brutality, which Motion was overruled and an exception 
noted on behalf of the defendant. 
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The Government, to maintain the issues on its part joined, 
called Elaine Caywood Henry, who testified substantially as 
follows: That she lives at #4322 Argyle Terrace, Northwest, 
Washington. D. C.; that on August 6th of this year (1941), 
she was fifteen years old; that on August 6th she attended 
school here in the District of Columbia, and was dressed in 
riding clothes; that she left school at about 10:30 o’clock 
(a. m.), and went to the riding academy known as Russell’s 
Stables; that when she got off the 14th and Colorado Street 
car, she transferred at 14th and Colorado to get a Georgia 
and Alaska bus, and got off the Georgia and Alaska bus at 
Fort Stevens Drive, arriving there at about 10:45 a. m.; that 
she started up Rock Creek Ford Drive to the stables; which 
were roughly about two or three blocks away, and while she 
was walking toward the stables, the defendant, Robinson, 
came up to her and asked her if she knew where an address 
was that he showed her written on a slip of paper; that wit¬ 
ness told him she did not know where it was and suggested 
that he had better go back and ask the bus driver; that on 
the piece of paper, written in pencil, were two addresses, the 
numbers of which she did not absolutely remember, but that 
they were something like 1505 or 5501; that the defendant 
had an article under his arm which looked like a bottle, which 
defendant said he was delivering for the drug store, and was 
medicine; that she told the defendant she did not know 
whether he was on the right street or not, and she started to 
go up the hill, when the defendant grabbed her around the 
throat very hard; that witness began to scream as loud as 
she could, and defendant began to choke her; that witness 
tried to scream some more, but could not get her breath; that 
everything in witness’s mind went together—the trees, the 
sky, and the ground all went together, and she did not re¬ 
member very much except that she could not get her breath, 
and the defendant told her not to scream; that if she did, he 
was going to kill her; that defendant said to her “Hush, 
hush”; and witness struggled to get away, that everything 
started to go together all the time she was screaming, and then 
he dragged her off into the woods, a section nearby; that de- 
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fondant dragged her by her throat down the road, but she 
could not state how far off the road; that defendant threw 
witness down on the ground, and that she laid there and could 
not get her breath at first, but finally asked him, “What are 
you going to do,” and the defendant said, “I am not going 
to hurt you.’’ 

Witness further testified that defendant unbuttoned her 
riding breeches, and witness said, “What do you want?” 
Defendant said, “I want some of your pussy.” Defendant 
then threw a handkerchief over witness’s face, and he tore 
off a piece of witness’s underbreeches. Witness then testified 
that defendant then got down on top of her and had sexual 
relations with her; that defendant put his handkerchief over 
her face and said to witness that if she looked at him he was 
going to “cut my throat”; that defendant had a knife, too. 
Witness further testified that defendant said if she dared 
move he would kill her; witness said that she would not move; 
but that every time she began talking, he would choke her 
again so that she could not breathe, or that he would put his 
knife to her throat; that every time she started talking, he 
continued to choke her. Witness testified that she asked de¬ 
fendant what his name w’as, and he replied that his name 
was Joe Neal. Witness further testified that he continued 
to have sexual relations with her; and then defendant got 
up and he said, “Don’t move.” 

Then, witness further testified, he put her silk underpanties 
over her face and tied her hands together, then tied her feet, 
and told her not to move, that he would kill her if she dared to 
move; that defendant went to where he had dropped his wine 
and said he wanted to get some of it; witness further testified 
that defendant started up through the woods, and as soon 
as she saw him go off she got up and tried to untie the cords 
or strings which were cutting her feet; that she saw him 
coming back through the woods, so she laid down again 
quickly so defendant would not see her, but he had sexual 
relations with her again. 

Witness further testified that she tried to talk to him again, 
and then asked him what his name was, and he told her his 
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name was Joe Neal; that the second time he attacked her, 
witness’s hands were tied together and defendant tied her 
feet together with her riding breeches; that defendant then 
started to leave, and as soon as witness saw him disappear 
through the woods, she sat up again and untied her riding 
breeches and pulled her panties off her face and slipped into 
them, and then ran as far and as fast as she could up to the 
s tables. 

Witness further testified that defendant was wearing a hat 
like a policeman sometimes wears and like you sometimes see 
men in Africa wearing, something like a helmet, as you see in 
pictures. 

Witness further testified that she smelled liquor on defend¬ 
ant’s breath, that it was predominantly on him and that while 
he was attacking her he tried to kiss her, and when witness 
turned away, defendant made a peculiar action with his lips, 
and started to choke witness again, but witness very definitely 
smelled liquor on his breath. 

Witness further testified that she then went up the hill to 
Russell’s Stables, and there saw Penn, the man who owns the 
stables, and also Mrs. Russell, his mother. Witness identified 
Government Exhibit No. 6 as book reports which she had writ¬ 
ten as school work that she had in her pocket on the date when 
she was attacked by the defendant. Witness also identified 
Government Exhibit No. 7 as looking like the strings with 
which the defendant had tied her wrists and feet. Witness 
stated that the strings put around her wrists were-very tight 
and when she tried to untie them her wrists got very red. Wit¬ 
ness stated that after the attacks there were ugly bruises on 
her neck and she got poison ivy from the wood and bushes 
near where she was attacked. The witness identified Gov¬ 
ernment Exhibit No. 8 as looking like the hat or helmet the 
defendant wore. Witness identified Government Exhibit No. 
9 as the riding breeches that she had on at the time of the 
attack. Witness identified Government Exhibit No. 10 as the 
panties she wore on the day of the attack. Witness identified 
certain dark spots appearing thereon as argyrol which came 
from treatment she obtained subsequently from the Doctor. 
Witness also stated that she was examined after the attack at 
Gallinger Hospital. 
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Witness further testified that she saw the defendant at the 
police line-up at Police Headquarters the end of the said week; 
that there were eight or nine or may be eleven in the line-up. 
among whom was the defendant; that the various men in the 
said line-up were told to walk up and down the room and repeat 
various words that defendant allegedly said to witness, for 
instance, ‘‘Hush up or I will cut your god-danmed throat”; also. 
“Your friends will scorn you if you tell”; that witness picked 
out this defendant; that the men each put on a helmet. Wit¬ 
ness stated that the defendant kept looking at her and finally 
her father told him to stop looking at her, and the way he 
looked, she thought his eyes would pop out of his head. 

Witness told Captain Keck and Mr. Winfree that defendant 
was the man. referring to the defendant; that witness and 
her father, together with several officers, were present at the 
time defendant confessed; that Captain Keck read a statement 
of a confession to defendant and asked him if he made said 
statement and if it were true. Witness testified that defend¬ 
ant stated. “Yes. it is.” Defendant was then asked. “Do you 
know that anything you say here will be used against you?" 
Defendant said, “Yes.” Witness testified that they put the 
statement before defendant and said, “Do you know what is in 
this statement?” and defendant said, “Yes; I cannot read, but 
it has been read to me"; that defendant denied, however, that 
he had a knife. 

Witness further testified that defendant said he did not 
attack witness twice in the woods, but witness said that he did. 
Witness further testified that when defendant was going away, 
she asked him where he was going, and defendant said he was 
going to escape; then he. the defendant, went out to the road, 
but came back and said it was too public there, and lie went 
back through the woods and went down to 16th Street. 

Witness further testified that she was positive and there 
was no doubt in her mind that defendant was the person who 
raped her twice, as she had testified. 

CROSS-EXAMINATION 

Witness testified, on cross-examination, that she had never 
known the defendant before the day that he attacked her; 
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that prior to seeing the defendant in a line-up she viewed seven 
or eight suspects, but could not recall whether any of them 
were dressed in tan slacks or a brown suit; that she did not 
recall how they were dressed, nor was she sure that at the line¬ 
up the police had any white helmets or not; that she did not 
recall what time of the morning it was on the Saturday fol¬ 
lowing the attack that she viewed the seven or eight suspects, 
and that she did not view any others after that line-up. Wit¬ 
ness stated that there were three line-ups in all, one at the 
precinct, another at Police Headquarters, and the one when 
she picked the defendant out. 

Witness further testified that the first time that she decided 
the defendant was the man who attacked her was when she 
first went into the room. Witness testified that something in 
her mind said, “That is he. that is he”; that she did not want 
to say that right out loud until she had seen them all go 
through the various motions,—walking, putting on a hat, et 
cetera, because she wanted to be sure of her identification. 
Witness stated the men put on the helmet which had been 
shown her at the trial. 

Witness testified further that when she went up to the 
stables after she was attacked, she told Penn Russell and the 
police that the man who had attacked her had on a white hel¬ 
met. Before going with the police after the attacks she went 
with them to the foot of the hill and they recovered her boots 
there, but she did not get out of the car. Witness further tes¬ 
tified that the man who attacked her. besides wearing a white 
helmet, had his arms exposed, and he did not have on a neck¬ 
tie. and that witness noticed that his shirt tail was out and 
that his shirt was cleaner than his breeches; that the shirt was 
certainly a tannish color. 

Witness further testified that the defendant said he worked 
tor a drugstore and was delivering medicine for them; further, 
that she could plainly detect the odor of liquor on his breath, 
but she could not testify as to the particular character of the 
odor; that defendant was not drunk and witness would not say 
lie staggered in any way. but that she was positive that she 
did detect the odor of liquor on his breath. 
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Witness further testified that after the defendant had at¬ 
tacked her for the second time, she ran up a steep hill; that 
she did not scream at that time at all. but began to run up the 
hill as fast as she could. 

Thereupon, counsel for the defendant requested him to stand 
up for the witness to look at the defendant and asked witness. 
‘‘You are absolutely positive that this is the man who at¬ 
tacked you?” and the witness answered. “I am positive.” 
‘‘There is no mistake in your mind?” ‘‘There is no mistake." 

Witness testified that she did not see the knife which defend¬ 
ant had. but testified that he did have a sharp instrument, 
and it struck witness as being a rusty pen-knife with a rather 
short blade; the defendant took the knife from his pocket, 
and was sure that when defendant pulled it out he said to 
witness. “I will cut your God-damned throat.” and then lie 
put his knife against witness’ throat; that defendant was chok¬ 
ing her with both hands. 

Witness testified that her best estimate of the time that she 
was stopped by the defendant was around eleven o’clock, a. in., 
and it would be between twenty and ten minutes to eleven. 

Witness further testified that she was taken back to the 
place where she was attacked, but did not know whether that 
was after the defendant had made the alleged statement that 
he had committed the offense. Witness further testified that 
she had a conversation with the defendant at the precinct and 
asked him about the attack the second time, when defendant 
said he went out to the road, and he denied the attack on wit¬ 
ness the second time, but admitted the attack on the complain¬ 
ing witness the first time. 

Witness further testified, in response to a question, “When 
were you born?” that “I do not know what year. 1925 or 1920. 
I believe.” Witness stated she is now fifteen and that her 
birthday is November 4th. In response to the question by the 
Court. “You will be sixteen years old on the 4th of November. 
1941?” witness responded in the affirmative. 

Witness further testified that the defendant stated that he 
“Did not want to contradict you. lady, but all I used was my 
hands and did not use a knife.” Witness recalls that she also 
asked the defendant at that time what he did when he went 
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out to get his wine out by the road and the defendant said 
he did not have any wine; that he wanted to go out and escape, 
but he said it was too public and he came back and went through 
the woods and down 16th Street. Witness again stated that 
she could not be mistaken and that the defendant was the man 
and stated that he “looks like the man. talks like the man. and 
I am positive of it. and he confessed.” Witness’ stated that 
when she first viewed him she knew he was the man because 
he talked and walked like the man and that when he put on 
his hat and did those various other things that she was 
positive. 

Witness further testified that she viewed one Jarvis Roose¬ 
velt Catoe in the presence of several other people in a line-up, 
and that she was positive that Catoe was not the man who 
attacked her; that she did not believe the white helmet was 
tried on Catoe; and that said Catoe was not requested to repeat 
the words “Hush, hush"; that she was positive that Catoe was 
not the man who attacked her. On further examination, wit¬ 
ness testified that when she first gave the report to the police, 
she described defendant as being about five feet ten inches 
tall, had on a white helmet like the police wear and a tan 
slack suit; that when witness viewed him in the line-up on 
Saturday, he was not dressed in the same clothes; that to her 
recollection, she saw the said clothes at a later date, but they 
were never placed on the defendant. Witness further testified 
that she did not know whether there was in the line-up a man 
in brown slacks with a bottle of wine, but that she was positive 
he was not the man who attacked her. 

The Court. 

Q. Just one question there. Mr. Hart, in your 
cross-examination. 1 don't think you meant to put the 
question that way. and I don't remember the exact 
question, but you said to this witness. “Do you base 
your identification of this defendant upon the time 
when you identified him in the line-up?" On what do 
you base your certainty that this defendant here is 
the man who attacked you on August 6th? 

The Witness. 1 recognized him. vour Honor. 
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The Court. Yes. I know: you recognized him when 
you saw him in the line-up? 

The Witness. Yes. sir. 

The Court. But I want to know how you were able 
to recognize him? 

The Witness. I recognized his facial features. 

The Court. From the way you saw them on August 
6th? 

The Witness. Yes. sir. 

Tlie Court. So your identification is based upon the 
way this man appeared and was dressed and talked 
and walked when he is alleged to have made these two 
attacks upon you on August 6th? 

The Witness. Yes. your Honor. 

The Court. And you are sure that the man who 
attacked you on two occasions, as you have testified, 
is the defendant sitting right here in Court now? 

The Witness. Yes. your Honor. 

The Court. That this man here in Court, leaving 
out all tho identification otherwise, that this defendant 
here in Court is the man who attacked you in the woods 
on August 6th. 1641? 

The Witness. Yes. your Honor. 

The Court. You are positive of that? 

The Witness. Yes. your Honor. 

The witness identified Government Exhibits 11 and 11A as 
the riding boots which siie had on the morning of the attacks. 
Witness also stated that she is positive that the place where 
she was attacked twice by the defendant is in the District of 
Columbia. 

Thereupon the Government, to further maintain the issues, 
called James Russell as a witness for and on behalf of the 
Government, who testified in substance as follows: That he is 
the manager of a riding school located at 142 S Rock Creek 
Ford Road; that he knew Elaine Henry: that she had ridden 
from time to time at his riding stables: that he saw her on 
August 6th ol this year. 1041: that all he saw was her running 
in the driveway screaming and hollering, that she was crying, 
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and that she had her boots off and was holding up her riding 
things with her elbows; that he noticed that her hands were 
tied with a string or cloth or something. W itness was shown 
Government Exhibit 7 and staled that the string on the girls 
hands “looked like that and that his mother had untied it. 
Witness stated that his aunt had called the police and that 
the complaining witness had made a complaint and stated 
what had happened to her. Witness also stated that when 
lie had first seen the girl running she was coining up the hill 
and coining west from tin* direction of 16th Street: that 
he did not notice anv mark or marks on the girl when she 
came in; that later, the mother of Miss llenrv came to the 
stables, and he drove them to the precinct: that on the way 
to the precinct, they stopped on the road where plaintiff was 
attacked: that the officers found the girl's riding boots, which 
witnesses identified as having been found in the bushes off' the 
road about two blocks from his house and in the District of 
Columbia. Witness identified Government Exhibits 11 and 
11A as the boots that were found and Government Exhibit 12 
as another piece of string the police found there and Gov¬ 
ernment Exhibit 0 as some school work belonging to Miss 
llenrv which had been found there. 


CROSS-EXAM I NATION 

Witness testified that he had never seen the defendant before 
August 6th; that he did not hear the complainant. Miss Henry, 
give a description of the man who attacked her to anyone, 
but she was crying, hollering and screaming and she said she 
had been attacked and, at the time she came running to his 
house, had her panties in her hands. On redirect examination, 
witness testified that Miss Henry was definitely going riding 
on this day. August 6th. 1641. and arrived at the stables be¬ 
tween 11: 00 and 11: 30 a. m. 

Thereupon the Government, to further maintain the issues, 
called Pauline Russell, who stated that her name was Pauline 
Russell and she lived at 142S Rock Creek Ford Road; that she 
was the mother of James Russell, and that prior to August 6th 
of this year she knew Elaine Henry, the complainant, who 
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had heretofore testified in this case; that she saw the said com¬ 
plainant. Elaine Henry, in the neighborhood of twelve o’clock; 
that she could not tell exactly the minutes, but it was just about 
12 o’clock: that when witness saw her. she was crying hys¬ 
terically, when she first came up to the stables; that Miss Henry 
did not have her boots on; that her hands were tied with a hem 
which looked like it was made out of a handkerchief which had 
been torn to pieces and had been tied together. Witness stated 
that Government Exhibit 7 looked like the very stting. Wit¬ 
ness stated that she untied the girl’s hands and within an hour 
gave the string to the girl’s father; that witness noticec the 
wrists of witness Henry were red; tnat complainant, Miss 
Henry, informed witness just what had happened below on the 
hill; that Government Exhibit 10 looked like the panties the 
girl had under her arm and that she was holding her riding 
breeches up with her elbows. 

CROSS-EXAM r NATION 

Witness testified complainant. Miss Henry, did not give wit¬ 
ness a description of the man. but did say that it was a colored 
man, but did not state how he was dressed. 

Thereupon. Blanche C. Warren was called as a witness for 
and on behalf of the Government, and testified that she was 
a sister of Mrs. Pauline Russell; that she saw the complainant, 
Miss Henry, on August 6th. 1941. and testified in substance as 
did her sister. Mrs. Russell. Witness further testified that com¬ 
plainant, Miss Henry, said the man who attacked her was a 
colored man, but the little girl did not give a description of 
the said person: “She was too hysterical; she couldn't tell 
anything.” 

Thereupon. Alexander Reynolds was called as a witness for 
and on behalf of the Government, and stated that his name was 
Alexander Reynolds, and he lived at 1426 Rock Creek Ford 
Road; that on August 6th. he was walking through the woods 
near the stables with his own dog and his sister’s dog; that one 
of the dogs continuously barked and he thereupon discovered 
a white helmet about 500 or 600 feet or something like that 
below the stables, west of the stables, near 16th Street. Witness 
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testified that he picked up the hat between 1 and 2: 00 o'clock, 
and turned the same over to Detective Cook. Witness stated 
that Government Exhibit S “looks like the hat”; that witness 
was never given a description of the man who attacked Miss 
Henry, and the only information he had was that he wore a 
light or white hat; that he got that information from his nephew 
and his sister. 

Thereupon, the Government called George W. Cook as a 
witness for and on behalf of the Government, who testified 
that he was a member of the Metropolitan Police attached to 
Detective Headquarters as Detective Sergeant; that witness 
identified the Government’s Exhibit 8, a white hat, which he 
testified was turned over to him by witness Alexander 
Reynolds at about 1:30 or 2:00 o’clock on August 6th, 1941. 

Thereupon. Larry V. Denny was called as a witness for and 
on behalf of the Government, who testified that he was a 
member of the Metropolitan Police, attached to the 6th Pre¬ 
cinct; that at about 11:57 a. in. on August 6th. 1941, he re¬ 
ceived a radio call to go to the Russell Stables; that he went 
there and was informed that a young girl had been raped in 
the woods nearby; that he went into the house and found Miss 
Henry seated there crying hysterically; that he observed that 
she had on neither shoes nor boots and her hair was very di¬ 
sheveled and disarranged: that she had a large bruise about 
her throat; that witness talked to Miss Henry and obtained a 
description from her as to what had happened and what had 
been the particular injury to her; that witness returned to the 
station and sent a look-out for a man answering the descrip¬ 
tion Miss Henry had given him. Police look-outs are all avail¬ 
able and can be inspected. 

CROSS-EXAMINATION 

Witness testified that description that the complainant. 
Miss Henry, had given was that the man was very dark and 
was about five feet ten inches tall, and was wearing a tan 
slack suit and a white straw, tropical-type of helmet: that at 
the time complainant gave the said description, the Russell 
family and those who were in the house at the time were pres¬ 
ent: that this description was given just about 12 o’clock. 
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Thereupon, the Government called John E. Scott as a wit¬ 
ness for and on behalf of the Government, who testified that 
he was a lieutenant in the Metropolitan Police and Acting 
Captain of Precinct Xo. 6: that he went to 142S Rock Creek 
Ford Road, the Russell Stables, and saw the complainant. 
Elaine Henry. Mrs. Russell. Henry Russell, and also Penn; 
that while there, he obtained a description from Miss Henry as 
to who had committed the attack on her. Witness stated that 
the girl did not have any boots on and she had a riding habit 
that was disarranged and there was a bruise on her throat and 
she was very hysterical. Witness identified Government Ex¬ 
hibit 12 as the string which was found by him and others. He 
also identified Government Exhibit 6 which was two pages of 
writing which was recovered also at the scene of the alleged 
attacks. On cross-examination, the witness testified that there 
was present at the time complainant. Miss Henry, gave a de¬ 
scription of the man who attacked her. Officer Denny, Mrs. 
Warren. Mrs. Reynolds, and also Clattcrbuck. and Penn Rus¬ 
sell: that there was one other woman present, but witness did 
not know her name; that immediately after receiving a de¬ 
scription of the man who had committed the offense, witness, 
together with others, went to the scene of the crime; that wit¬ 
ness found part of the handkerchief there which was knotted, 
but no search was made at that particular time for the white 
hat: that no search was made in the vicinity for the white hat 
and witness did not see the same until it was turned over to 
Detective Sergeant Cook, who was handling the investigation 
of the case. 

Thereupon, the Government called as witness for and on 
behalf of the Government. Frances B. Henry, who testified 
that she was the Mother of Elaine Henry, complainant in 
this case; that Elaine on August 6th of this year. 1941. was 
fifteen (15) years old; that she would be sixteen (16) on 
November 4th. 1941; that she had occasion to go out to the 
Russell home down at the riding stables; that she saw her 
daughter there about 12 o’clock in a nervous, hysterical con¬ 
dition ; that her daughter had deep red marks on her throat 
and the back of her ears, and that there was a deep mark on 
one eye. and she was in a more or less disheveled condition. 
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and her clothes were in a disorderly way; that she had no 
riding boots on and the boots were picked up down the hill 
ai the scene of the alleged attack on the way to Headquarters. 

Witness further testified that she went to the line-up at 
Police Headquarters the following Saturday where there were 
probably seven or eight men in the line-up. and each one of 
them put on the white helmet and turned in different posi¬ 
tions. and they asked each to walk the full length of the floor 
and back again with the helmet on, and when that was done, 
complainant. Elaine Henry, asked to have two of them step 
out of the line and one of them, as soon as she had heard 
his voice site stated, was not the man and then she had this 
other man. the defendant, repeat the different expressions that 
he used while he was with her and finally pointed out the 
defendant as the man who had attacked her. 

Thereupon, the Government called Cornier C. Henry as a 
witness for and on behalf of the Government, who testified 
that he was the Assistant Commissioner of Patents and was i 
the father of the complainant. Elaine Henry; that witness 
went to the Russell Stables on August 6th. arriving there 
some time after 2:30 p. m.; that he talked to Mrs. Russell 
and she gave him a string with which site said Elaine s hands 
had been tied, and witness later gave said string to the police; 
ihat Government Exhibit 7 “looks like the string.” Witness 
further testified as to certain marks on his daughter and later 
stated that he had seen the defendant at the police line-up 
on the Saturday after August 6th. 1941. Witness further 
testified that at the first line-up his daughter did not select 
anyone as being her attacker. He further testified that the 
defendant had not been in the other line-up. Witness said j 
that on Saturday morning, at about 10:00 o'clock, his daugh¬ 
ter did identify the defendant as the man who did attack 
her. Witness further testified that he was called to No. 6 
Precinct at about 8:30 p. m. on the Sunday after August 6th, 
when a certain message had been conveved to him by Officer 
Moore that the defendant had confessed; that Captain Keck 
read this confession, a written confession, and then asked that 
the defendant be brought in, and Captain Keck asked him, 

“Is this your signature?” and defendant said it was. The de- 
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fendant was then asked “You made this confession freely and 
voluntarily, did you?” And the defendant answered: “Yes, 
I am sorry that I did it, but I was drunk.” 

Q. You realize that this statement can be used against you? 

A. Yes. 

Q. Have you read it? 

A. I cannot read, but it has been read to me. 

Q. These officers treated you all right, didn’t they?* 

A. The officers were all right. 

And about that point, the confession having been previ¬ 
ously read, witness further testified that there was something 
in it about a knife. Elaine said: “You did have a knife?” 1 
And the defendant said he did not have a knife. 

Mr. Hart. I did not hear that last part. 

The Witness. The darky said he did not have a knife. 
Elaine said something to him about attacking her twice; and 
he said: “I don’t w’ant to contradict the little white lady.” 
Elaine said, then: “Where did you go when you left me?” He 
said that he went out to the road for the purpose of escaping. 
That is the road going up the hill on 16th Street, and that it 
was too public and that he came back—he denied that he at¬ 
tacked her, but said then that he went down 16th Street through 
the woods. The witness stated that he also believed it was 
Detective Cook that brought in a bundle of clothes and a hel¬ 
met and a rock. He asked the defendant, “Is this your 
helmet?” and the defendant said that it looked like it. He 
asked him “Is this your shirt?” and he said, “Yes.” “Are 
those your trousers?” and he said “Yes.” “Are these the 
clothes that you had on at the time?” and he said, “Yes.” 

Witness further testified that defendant was asked whether 
or not a certain rock was the one w’ith which he was going to 
kill the child, and defendant denied that he had a rock; that 
the defendant admitted at the time that he had raped the girl 
and said he was sorry that he had done it, that he had worked 
for white people almost all his life and said that he would not 
have done it if he had not been so drunk. Witness further 
testified that when he went to the line-up on the Saturday after 
August 6th he questioned approximately eight men in the said 
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line-up, requesting each one to say “Scorn” and “Hush up”; 
that his daughter had told him the person who had attacked her 
talked through his nose; that the little girl pointed out two of 
the men who looked as though they might be the man and 
selected the defendant; that at that time his daughter w*as over 
in the corner, and that finally he asked the defendant to repeat 
various words to see whether or not his daughter could recog¬ 
nize the same; that she definitely picked out the defendant, 
whom witness said was not a southern negro but one whom he 
would pick out as from Tennessee. Witness stated that his 
daughter definitely said the defendant was the man when she 
first came in and looked at him; as quick as she saw the defend¬ 
ant she said that. Witness stated his daughter Elaine is fifteen 
years of age, was born in the District of Columbia, and the 
records of her birth are at the District Building if it is material. 
Witness stated that the defendant Robinson in his confession 
stated that he was sorry he did it, that he was drunk at the 
time, and that absolutely occurred in the Captain’s room in 
his presence and the presence of the people who were there. 
The witness stated, however, that the defendant at that time 
denied that he had tied the girl’s feet, but that he did say that 
he tied her hands with string, but he denied tying her feet. 
Witness stated that at the same time Caton asked the defend¬ 
ant, “Is this your handkerchief?” and he said, “Yes.” Caton 
asked, “Is this the string that you tied the girl with?” and the 
defendant said, “It is.” Caton asked him, “Is that your hel¬ 
met?” and he said, “It looks like it.” 

Thereupon, the Government called John Edmund Fenton as 
a witness for and on behalf of the Government, who testified 
that he was a doctor, connected wfith Gallinger Municipal Hos¬ 
pital, that he made an examination of complaining witness, 
Elaine Henry, on August 6th about 1:15 p. m.; that complain¬ 
ant had a bruise over her right eye and on her right eye-lid, 
that she was bruised on the lobe of her right ear, that she had a 
large black and blue spot and a bruise beneath the angle of the 
right jaw, and that she had numerous small bruises about her 
legs and also small bruises on her fore-arms and sides. The 
witness further stated that on close examination of the pubic 
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regions there was various evidence of particles of grass and 
pieces of dirt in the region of pubes; that from his examination 
he was positive that there had been a recent small tear in the 
hymen. Witness stated that this tear could have been made 
within two or three hours prior to the time of the examination. 
Witness stated that it was at 1:15 P. M. on August 6.1941, that 
lie made his examination. On cross-examination, the doctor 
testified that, in his opinion, there had been penetration in this 
case. 

Whereupon, to maintain the issues, the Government called 
Sherwood King, who testified that he was a carpenter by trade, 
and that during August of this year, 1941, he was working 
at Eastern Avenue, between Georgia Avenue and 16th Street 
and part of the time on Colesville Pike; that during said time 
the defendant worked on both jobs. Witness further testified 
that on the Tuesday of the first week in August the defendant 
was fired from his job. and he held up his pay until the follow¬ 
ing Friday. Witness was informed that it was on Tuesday of 
that particular week, which would be the 5th, that the defend¬ 
ant had been discharged from his job at Silver Spring; that 
while he was working on the jobs he recalled that defendant 
wore a white helmet. 

Whereupon, to maintain the issues, the Government called 
George W. Cook, who testified that he was a member of the 
Metropolitan Police, and that he had talked to the witness 
Sherwood King on August 7th and Sth; that witness told him 
that pay day was on the following Friday; that on the said 
Friday defendant put in an appearance and was placed under 
arrest by the officers and taken back to the District. 

At this time, the Assistant United States Attorney offered 
various Government exhibits in evidence, to which there was no 
objection, and thereupon, the Government announced that it 
rested. Government introduced in evidence without objection 
the first five exhibits which were photographs. Government 
Exhibit 6 which was the paper school work which the girl had 
and which was found at the scene of the attacks, Government 
Exhibit 7 which was the string that was put around the wrists 
of the girl, Government 8 which was the hat or helmet found 


39 


near the scene of the attacks, Government 9 which was the 
riding breeches allegedly worn by the girl, Government 10, the 
panties which were in her hands when seen by certain of the 
witnesses after the attack, Government 11 and 11 A, the riding 
boots worn by the girl at the time of the attacks, Government 
12 which was the extra string which was found at the scene of 
the attack after the attacks. 

Thereupon, counsel for the defendant stated that there were 
several witnesses of the Government who were in the Court 
room who had not been called to testify; that in his opinion 
they should be excluded; this was accordingly done at the 
direction of the Court. 

Whereupon, counsel for the defendant Robinson made an 
opening statement and thereafter called William Isaac 
Robinson as a witness in his own behalf, who testified in sub¬ 
stance as follows: that he was born in Pulaski, Virginia-; that 
he was 34 years old and had been in the District of Columbia 
since about November, 1940; that he was first employed in 
the District of Columbia by Georgetown University, by a man 
designated as the kitchen boss, for a period of one month; 
that he worked for E. P. Norman for a period of about six 
months, until August 5th, 1941, on a construction job on the 
Colesville Pike, and that he was fired on that day; that he 
then went to his home at 1429 Irving Street, Northwest, where 
he and his wife rented a room from a Mr. Carter, the land¬ 
lord; that he occupied the basement of the said house; that 
on the next morning his wife looked into a newspaper to see 
whether he could find a job; that he could not read nor write 
himself, but could sign his name; that two addresses were 
written down for him by his wife on a piece of white tablet 
paper, one at 1721 Rhode Island Avenue, Northwest, and the 
other at 5051 New Hampshire Avenue, Northwest; that on 
August 6th he got up about 5: 00 o’clock and remained at 
home until around 9: 30 a. m.; that he first went to the Rhode 
Island Avenue address, and at the time had 17 cents in his 
pocket; that he walked from his home to 1721 Rhode Island 
Avenue, arriving there at approximately between 10: 30 and 
10: 34 a. m.; that he had a conversation with a lady in reference 
to the job (who was identified as Mrs. Jean Drury); that he 
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talked with Mrs. Drury about fifteen minutes, but did not get 
the job ; that he thereupon started to walk back to his home and 
on the way met a fellow by the name of Sam, whose other name 
he did not know, but who was very drunk, and talked to him 
about trying to get a job on the railroad. Witness stated that 
he had on a white helmet and that this man said, “Where did 
you get this helmet?” and witness stated, “You can get it 
for 25c‘, that is all it costs in the five and ten cent store.” and 
the man stated, “Is it very cool?” and the witness replied, “It is 
about the coolest thing you could buy in the summer for sum¬ 
mer w'ear.” and the man said, “I will get one.” and he asked, 
“Do you mind my trying it on?” and the witness replied, 
“No.” and the man tried the hat on. but it was adjusted for 
witness’s head and was too small for the man’s head; that the 
man was fumbling at the hook enlarging the hat to make it fit 
on his head and while he was chewing tobacco and in trying to 
put the hat on he got tobacco juice all over the same, and 
defendant thereupon dropped it down beside the edge of the 
street near 14th and Cochran Streets, Northwest; that he pro¬ 
ceeded up 14th Street to Irving Street and went into a Safeway 
store and bought a ten-cent jar of sweet pickles, which left him 
with seven cents; from which point, defendant testified he ar¬ 
rived home about 11: 45 a. m. and the clock was fifteen minutes 
fast; that his wife was there, and he remained there until about 
1: 00 p. m., or maybe five or ten minutes after 1: 00, and then 
went with his wife to 5051 New Hampshire Avenue, North¬ 
west ; that he arrived at that address between 1; 30 and 1: 40 
p. m. and talked to a Miss Virginia Hepner, who had been 
named as a witness for the Government in this case but not 
called to testify. 

Witness further testified that he then returned to his home 
a little after 3: 00 p. m. and remained there for twenty-five or 
thirty minutes, and then went to the Chinaman’s shop on the 
corner of 11th and Irving Streets. Witness stated that on 
August 6th he was wearing a brown shirt, brown trousers and 
black Florsheim shoes with hard heels. 

Witness further testified that on Friday he went out to get 
his pay at the construction job; that he got there around 3: 00 
or 3: 30 p. m., and was placed under arrest by the police. At 
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that time, defendant had on a blue shirt, brown trousers, and 
tennis shoes. 

Witness further testified that on Saturday he was taken to 
the line-up at Police Headquarters and was placed in a line with 
eight or ten colored fellows.- Thereupon, the defendant testi¬ 
fied as follows: 

“There were four fellows of my complexion and my height, 
and the rest was real light-complected fellows and some was 
colored, between the two colors. 

“They lined those fellows up and they looked at those fellows, 
one by one, and he said, “Go through the motions like the man 
who attacked the little white lady went through”, and he said, 
“Are you the —” to the colored fellow next to me and the 
little girl said it was not and I heard her say from the start 
to the finish and the girl’s father say, “You say what I say,” 
that is what he was telling the line-up fellows—that was in 
the line-up; so he started to the left, the way I am settin’ now, 
and he went down the line and he said, “I will cut your throat 
and your friends will scorn you. If you tell your friends, they 
will scorn you” and he made most of the fellows repeat after 
him. 

Q. Did you repeat? 

A. Yes, all of us repeated. 

Q. How did you say the word “scorn”? 

A. Scorn (Witness repeats the word “scorn”). 

Q. Go ahead. 

A. And he said, “Hush, hush up or I will cut your throat,” 
something like that and so they asked this little lady, the 
officers asked her, “Does this look like the one?,” the fellow 
next to me, and the little lady replied, “He is something like 
that.” She said, “He seems to look like the man—he looks like 
the man.” 

And she said, when they came up to me, she said the same 
tiling about me. She ain’t never said yet that any particular 
man in the line-up was the man, and I was standing up with 
the helmet on and she said, “You repeat behind me” and I 
repeated behind her and I was looking her straight in the 
eye and she said, “There was something like that” and I was 
looking her straight in the eye and the officer and her father 



42 


told me, “Turn your head,” so naturally I never have been dis¬ 
obedient to an officer or white people and no kind, and I turned 
my head, and I heard mumbling in a low voice behind me 
that said, ‘We are getting tired of being on a wild-goose 
chase/ 

Q. ‘Who said this, do you know?’ 

A. ‘They made me turn.’ 

Q. ‘You do not know who actually said it?’ 

A. ‘No, sir.’ 

Q. ‘What did you hear?’ 

A. ‘I heard somebody say that in a low voice behind me, the 
way I am settin’ now—“We are getting tired of being on a 
wild goose chase and we can never catch the right man.” 
And they said, “You can afford to say that he is the man.” 
That is what I heard mentioned behind me. I am sworn to 
tell you the truth.’ 

Q. ‘After this—before that time, did the little girl ever 
identify you, that you were the man? Did she?’ 

A. ‘No, sir. She ain’t never said at the line-up that no 
particular man was the man.’ 

Q. ‘That was Saturday morning, was it?’ 

A. ‘Saturday morning. Yes, sir.’ ” 

Witness stated in response to a question by his attorney 
that he had told the police that in 1929 he had been convicted 
of rape in West Virginia. 

Witness further testified that he only had a first grade edu¬ 
cation, that he could not read or write, but could sign his 
name; that on Sunday night, when the complainant, Elaine 
Henry, and her father came to the station, the officers had 
three confessions on large sheets of paper. Defendant testi¬ 
fied that the complainant’s father, Mr. Henry, talked to him, 
but that at no time did the defendant say he was sorry that 
he had attacked the girl, that he had been drunk. 

Defendant further testified that he did not say anything 
to the little girl or the father; that he made an attempt to 
ask the complainant, Elaine Henry, a question, but was cut 
off by her father; that the question which he wanted to ask 
was the following: “Little lady, down at the line-up Saturday 
morning, you know you ain’t never seen me before, have 
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you?”, but was prevented from asking the complainant the 
said question by her father; that defendant asked the com¬ 
plainant’s father, “Can I speak to you?”, and the father said, 
“No, I don’t want to talk to you and don’t say anything to 
my daughter.” 

Defendant further testified that he did not make a confes¬ 
sion in the presence of Mr. Henry and Mrs. Henry and no 
one whatsoever; he denied that he attacked the complainant, 
Elaine Henry, on August 6th, 1941; that the first time he saw 
complainant was in the line-up on the Saturday morning 
after August 6th, 1941. 

Witness further testified that he was asked on the Saturday 
morning when he was put before the line-up whether he had 
ever been in trouble before, and that he answered that he had 
been—this statement having been made before the complain¬ 
ant, Elaine Henry had viewed him in the said line-up. Wit¬ 
ness further testified that on the morning of August 6th, 1941, 
he positively did not have anything to drink or any alcoholic 
liquor. 

CROSS-EXAMINATION 

Witness testified that he was convicted of rape in West 
Virginia. Witness was asked if the victim was not a nine-year- 
old girl and if he had not received a sentence of fifteen years, 
and replied, “Well, in a way I did, and in a way I did not.” 
Witness testified that he did tell Officer Cook and another 
detective that he raped the Henry girl, but that he now denies 
that he told anyone when Mr. Henry and his daughter Elaine 
were there on Sunday night. Witness stated that the hat 
which he wore had a green lining and an adjustable band like 
the one introduced in evidence. 

Defendant further testified that on August 6th, 1941, he had 
a conversation with his wife, and when she mentioned about a 
little white girl being raped, he denied knowing anything 
about it when she asked him. Defendant denied that he had 
told the officer that he had not left his home on that morning 
except for a few minutes when he went down to the store to 
get a bottle of pickles; defendant denied that he told the 
police that both he and his wife had told the same story 
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that on the morning of August 6th he had not left his house. 

Defendant further testified that when Officer Cook came to 
the prison door of No. 6 Precinct, he said, “Bill, you might as 
well tell us all about this, because your wife has made a state¬ 
ment that you had a white helmet.” Defendant cut him off 
and said, “I can’t help it, Mr. Law, what she said, I am not 
guilty of the crime and I ain’t going to confess to something 
that I don’t know anything about because it is impossible for 
me to go away all over Rock Creek Park, which I don’t even 
know where it was, when I left with 17 cents in my pocket 
and on my way back from 1721 Rhode Island Avenue I spent 
a dime, and it is well known that you can’t ride on a street 
car or bus, not wuth 7 cents in your pocket. That is all I had 
between me and my grave.” 

Defendant further testified that he did not tell the police 
officers that he never owned a white helmet, and he did not 
later tell the officers that he had thrown it away at Silver Spring 
several days before August 6th, but that he did tell them just 
os he was telling the Court that he met a fellow who was drunk 
and he tried on his hat, and in trying to get it back, he slobbered 
it up, and spit tobacco juice in it. 

Defendant further testified that he did not tell Lieutenant 
Scott or any other officer at any time that he was out there 
where the girl was attacked but went with a man named Hen¬ 
derson. whom defendant knew in North Carolina, and that 
Henderson was drunk. He further testified that he never liked 
to dispute white people’s words, but that as his life was at stake 
and he was sworn to tell the truth, he did not tell the officers 
anything about that and did not mention a man named Hender¬ 
son at any time. Defendant denied that he had ever bought 
any wine from Mr. Dyke out at the Alaska Avenue Whiskey 
Store just prior to August 6th; but that he had bought some 
when at Silver Springs. 

Whereupon, the defense called Mrs. Jean Drury for and on 
behalf of the Government, who testified that she lived at 1721 
Rhode Island Avenue, Northwest, and that her husband’s name 
was Peter A. Drury; that in the first week in August, 1941, 
she did insert an ad in the newspaper for a handy-man or 
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helper; that several colored men did apply for the job as a 
result of that ad; that she could not identify the defendant, 
but recalled a conversation which she had with a colored man 
who stated that he had worked at Georgetown University; that 
the colored man said "he was a handy-man there and that his 
boss was a man by the name of Brown, who was the kitchen 
boss. Witness was unable to state what time the man had ar¬ 
rived at her home; that at the time she talked to the applicant 
her husband, Mr. Drury, was present, sitting at the other end 
of the room. Witness stated that she asked the man two or 
three questions and he left and he only remained during the 
time that it took to ask the two or three questions. 

Thereupon, Mr. Peter A. Drury not being present to testify, 
with the permission of the Court, the Government recalled the 
witnesses John E. Scott and George W. Cook, who testified in 
rebuttal that defendant did tell them on the afternoon of either 
Saturday or Sunday of the week following August 6th, 1941, 
that he had been to the scene where Elaine Henry had been 
attacked and raped, and that a man named Henderson had 
been with him, and that he did not want to “rat” on him. 

Thereupon, counsel for the Government asked Officer Cook 
whether or not at No. 6 Precinct on August 8th, shortly after 
the defendant and his wife arrived there, he told the officers in 
substance that on the morning of August 6th he had not left 
his home that particular morning because he had been fired 
from a job the day before, and had left his home for only a 
few moments to go to the store to get some pickles. Counsel 
for the defendant objected and was overruled by the Court, to 
which an exception was noted on behalf of the defendant. 
Witness stated that the defendant identified Dyke who worked 
at the liquor store as the man from whom he had bought wine 
and he identified the type of wine when Dyke brought two 
bottles of Castilla Port wine out as that type he had bought 
from Dyke on Tuesday, the day before the attacks were made 
on the Henry girl. The witness stated that the defendant 
had told the officer several conflicting stories about his owner¬ 
ship and disposal of a white helmet. On cross-examination, 
Officer Cook further testified that no wine bottles were recov- 
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ered from this defendant, but that there was an empty wine 
bottle that was discovered, but that it was recovered from an¬ 
other man by the name of Prince, and that Prince was dressed 
in brown slacks. 

Thereupon Virginia C. Hepner was called as a witness for 
and on behalf of the defendant, who testified that she lived at 
5051 New’ Hampshire Avenue, Northwest, and that on August 
6th, 1941, she admitted at the door a man and a woman, but 
could not identify the defendant in this case as the man w’ho 
came along with the woman. Witness estimated that they 
arrived in the afternoon at about 1:15; that she w’as sub¬ 
poenaed by the Government as a witness, but w’as not called. 
Witness further testified that the man she saw’ did not appear 
to be intoxicated. 

Thereupon, the defense called Mr. Peter A. Drury, w’ho 
stated that he lived at 1721 Rhode Island Avenue, Northwest, 
and that Mrs. Jean Drury is his w r ife; that witness was asked 
to look at the defendant Robinson for the purpose of seeing 
w’hether he could identify him, to w’hich witness replied, “I 
don’t know that I could identify him.” Witness testified that 
a colored man did come to his home between half-past nine and 
ten o’clock, or perhaps a little later, on August 6th, 1941; that 
the colored man came into the apartment and had a conversa¬ 
tion w’ith his wife, Mrs. Drury; that the colored man said that 
he had w’orked at Georgetown University and he said that he 
worked in the kitchen; that he mentioned the words “kitchen 
boss”; witness further testified that he (the colored man) 
stayed at the apartment between ten and fifteen minutes; that 
he was unable to say on what day of the week the colored man 
came to see about a job. Witness stated w’hen asked as to 
w’hat time of the morning it w’as he had seen the man that he 
usually goes at ten o’clock and he had not gone out at the time 
of interviewing the man. His best recollection is that it was a 
little before ten. It possibly could be after ten. 

Witness further testified that he had a distinct recollection 
that one of the colored men w’ho applied for the job in response 
to the ad in the newspaper stated that he had w’orked at George¬ 
town University. 
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Thereupon, counsel for the defense informed the Court that 
the defendant wished to take the stand again, which permission 
was granted by the Court, and the defendant testified in sub¬ 
stance as follows: 

A. Gentlemen of the jury and your Honor, Sir, I 
talked with Mrs. Drury and also Mr. Cook about this, 
and this other detective—They had those two ladies 
over to the precinct and they recognized me. They 
brought them there on a Monday night, over to the 
precinct, and they recognized me over there, and Mr. 
Cook asked me—he aske d them, could they identify 
me, and both of them did, and I went on to explain about 
the job \that I went to both of their homes to try ,<tx> 
get, and I arrived at Mrs. Drury’s on 1721 Rhode Island 
Avenue, at 10:34, between 10:30 and 10:34 Wednesday 
morning on the 6th of August, and this other lady, Mrs. 
Drury, she states on the stand just a few minutes ago 
when they had her up here that if I had a conversation 
with her that she could recognize me, and I am quite 
sure she could if was allowed the privilege of having the 
conversation with her as I carried on with her the morn¬ 
ing that I went to get the job. 

Q. Who is the lady you are speaking of? 

A. Mrs. Drury. 

Q. What conversation would you want to have with 
her? What do you want to ask her? 

A. I heard her say on the stand when she was up here 
that she could recognize me if she could have a conversa¬ 
tion with me concerning the conversation I had with her 
about the job. 

Q. Did I understand you to say that she said she could 
recognize you? 

A. Well, I understood that when they had her on the 
stand just a few minutes ago. 

Q. W’hat other conversation did you have with Mrs. 
Drury that has not already been testified to? 

A. I think, your Honor, that she could recognize me 
more better if I could have a conversation with her, as 
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I did at the precinct when the officers brought her up 
there. 

Q. At the precinct? 

A. Yes, both ladies have been to the precinct. 

Q. You mean Mrs. Drury and Mrs. Hepner? 

A. Yes, sir; they have both been there. 

Q. When? On Monday? 

A. It was on Monday; yes, sir. 

Q. At the No. 6 precinct? 

A. Yes, sir; No. 6. 

Q. And what was the conversation that was had when 
they were there? 

A. When the officers brought them in, they told me to 
stand up, and they asked me, they said: “Do you know 
these ladies?” And I said: “Yes, I know them,” and I 
told them where Mrs. Drury lived, and also told where 
the other white lady on New Hampshire has lived, and 
then I went on to explain what time I arrived at their 
home and asked for the job, and also down on Rhode 
Island Avenue, and they recognized me, and they both 
said it was right. 

Q. Now, is there any other thing that occurs to you 
that you want to tell the members of the jury? 

A. No, sir; that is about all. 

Q. You are positive that that was on a Monday that 
Mrs. Drury and Mrs. Hepner came to the precinct? 

A. Yes, sir. 

Q. And you had the conversation which you have just 
related? 

A. Yes, sir; and also they brought the colored land¬ 
lord there. She was there, too. 

Q. Mrs. Carter? 

A. Yes, she was there. 

Q. Is there anything else you want to tell the jury? 

A. No, sir; that is about all. 

Thereupon, with the permission of the Court, witness Mrs. 
Jean Drury was recalled, and testified that she thought it was 
Sunday that she went to No. 6 Precinct; that on that occa- 
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sion she saw the defendant in this case; that witness testified 
there was a conversation had as to whether or not defendant 
had been to her house, and witness testified that she told the 
officers she could not identify the man but she could identify 
the conversation. 

Thereupon, with permission of the Court, Virginia C. Hep- 
ner was recalled to the stand, and testified that she went to 
No. 6 Precinct on Monday evening, she believed, and saw the 
defendant. Witness testified that she could not and did not 
identify this man, referring to the defendant, as being the 
same man she had admitted to her house at 5051 New Hamp¬ 
shire Avenue, Northwest. 

Thereupon, Phoebe Stein was called as a witness on behalf 
of the defendant, and stated that she lived at 1882 Columbia 
Road and that she managed the apartment at 5051 New 
Hampshire Avenue, Northwest; that she could identify the 
defendant and that she did see him on August 6th, around 
about 1:15 or 1:30; that his wife was with him; that she took 
his address, some place on Irving Street ; that she later saw 
the defendant at No. 6 Precinct, and she thought it was on the 
Monday following, and that she then identified him as the 
colored man who had been to the apartment at 5051 New 
Hampshire Avenue, Northwest; that at the time she was talk¬ 
ing to him, he was sober. 

Thereupon, both sides closed their cases, and the following 
announcement was made by the Court: 

The Court. Both sides have finished all the testi¬ 
mony. You may proceed with the argument. Do you 
want any specific charges or the general charge that the 
Court will give, and if there is anything further, you 
may call it to attention? 

Mr. Hart. I am perfectly content with the charge 
you will give, and then if there is anything else, I will 
request it. 

The Court. Are you going to have an election or go 
to the jury on all four counts? There is one count, 
No. 1, of rape? 

Mr. Fihelly. Yes, your Honor. 
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The Court. And No. 2 is carnal knowledge. Count 
No. 3 is rape, and Count No. 4 is carnal knowledge. Do 
you wish to make any election there? 

Mr. Fihelly. No. 

The Court. How about you, Mr. Hart? 

Mr. Hart. I submit that it is the duty of the Gov¬ 
ernment to prove the counts. 

The Court. Then you want to go to the jury on all 
four counts? 

Mr. Fihelly. That is agreeable. 

The Court. That is satisfactory to you. Mr. Hart, 
for the case to go to the jury on all four counts? 

Mr. Hart. That is right. 

Thereupon, the Court charged the jury as follows: 

O’Donohue (Associate Justice charging the jury): Mem¬ 
bers of the jury, when you retire to your jury room, you wdll 
take with you a copy of the indictment in this case. That in¬ 
dictment is not evidence against this defendant and it is not to 
be considered testimony against him. It is not to be given any 
weight whatsoever as evidence. 

The purpose of an indictment is to make known to the 
defendant the charge or charges that have been brought 
against him and the charge or charges that he must meet 
when his case comes on for trial. 

The indictment in this case is set forth in four counts, and 
they are called four charges. The first charge is what is gen¬ 
erally known as rape. The second point charges what is gen¬ 
erally known as carnal knowledge. The third count charges 
what is generally known as rape and the fourth count charges 
what is generally known as carnal knowledge. 

All of these four counts allege that the offenses occurred on 
the 6th day of August 1941, in the District of Columbia, per¬ 
petrated by this defendant upon the complaining witness. 

Now, the law is, that whoever has carnal knowledge of a 
female, forcibly and against her will, is guilty of rape. That 
is the general definition of rape. There must be the entrance 
of the male organ of a male human being into the female organ 
of the female human being. If it were attempted but not 
consummated, then it would be attempt to commit rape. 
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The charge in this case is that there was penetration of the 
male organ into the female organ of the complaining witness. 
Now, that is the first essential of rape. The second essential 
is that it must be done forcibly, and. the third is that it must 
be done against the will of the woman. 

So, in order to prove a case of rape, those are the essen¬ 
tials—the penetration of the male organ into the female 
organ must be done by force and against the will of the 
female. 

Now, the law goes further and says that whoever carnally 
knows and abuses a female child under 16 years of age, shall 
be guilty of—some call it rape, some call it carnal knowledge, 
so as to distinguish it. In that case, the essential first is that 
there be the penetration of the male organ into the female 
organ of the complaining witness, and secondly the female 
must be under the age of 16 years. It is not necessary in 
such case as that to prove that it was done forcibly; it is not 
necessary to prove that it was done against the will of the 
female under 16 years of age. 

Now, the statutes provide further, that in any case of rape 
or carnal knowledge, the jury may add to that verdict, if it 
be “Guilty,” the words “with the death penalty.” 

Now, if that is not added to the verdict, if there should be 
a verdict of “Guilty,” then imprisonment would be imposed 
upon the defendant if it is “guilty of rape” or “guilty of 
carnal knowledge” without the words, “with the death pen¬ 
alty” being added to that verdict by the jury. 

Now, this defendant, as all defendants in criminal cases, is 
presumed innocent until he is found guilty. That is the pre¬ 
sumption of the law that attends this defendant throughout 
this entire trial and up to and into your jury room unless and 
until you find a verdict contrary to that presumption of 
innocence. 

The burden of proof is on the Government of the United 
States. In this case, the Government of the United States 
stands in the position of the plaintiff, and the prisoner at the 
bar stands in the position of the defendant. 

Now, in a civil case, where one individual is suing another 
on a promissory note, or for money loaned, or for negligence 
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causing injury to the plain tiff, the plaintiff is required to prove 
the essentials of his claim by a preponderance of the evidence, 
that is, by a probability of the evidence, so that, in a civil 
case, if after weighing all the evidence, the jury finds the 
evidence predominates in favor of the plaintiff, the verdict 
will be for the plaintiff in such amount as they might find 
the plaintiff is entitled to, but if the evidence, after being 
considered, hangs equally in the balance or preponderates in 
favor of the defendant, then the verdict in the civil case would 
be for the defendant. 

In a criminal case, the finer degree of proof is required of 
the Government as the plaintiff in the case. The law re¬ 
quires that the Government shall prove the essentials of the 
crime with which the defendant is charged, beyond a reason¬ 
able doubt. By a reasonable doubt, is meant such a doubt as 
will leave your minds, after fair-minded and impartial inves¬ 
tigation of the case, and all the facts in the case, so undecided 
that you are unable to say that you have an abiding convic¬ 
tion of the guilt of the defendant or, as otherwise expressed, 
such a doubt as in the graver or more important transactions 
of life, would cause a reasonable and prudent man to hesitate 
and pause. 

If the evidence in this case fails to come up to that standard, 
it is such as to warrant a reasonable doubt, and if there is 
a reasonable doubt, the law says that the defendant shall 
have the benefit of it. 

These words “reasonable doubt” are to be given the usual 
and ordinary meaning. The doubt must not be a trivial or 
whimsical one or based upon mere grounds of conjecture, but 
it must be one that arises out of the evidence in the case, or 
the lack of evidence in the case, and one that appears to you 
to be reasonable. 

If you can reconcile the evidence in this case with any 
reasonable hypothesis consistent with the innocence of the 
defendant, you should do so, and the defendant will be en¬ 
titled to that construction and your verdict would be “Not 
guilty.” 

Now, it is the duty of the Court to make known to you 
the law in this case, but you are the sole judges of the facts 
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in this case. You are likewise the sole judges of the witnesses 
who have appeared before you in this case, including the de¬ 
fendant who took the stand in his own behalf. You are the 
judge of their intelligence or lack of intelligence, their ex¬ 
perience or lack of experience, and their chance for observation 
or hearing or their lack of chance for observation or hearing, 
their bias or prejudice in the case or their lack of bias or 
prejudice in the case, or their interest or lack of interest in 
the outcome of the case. 

If you find that any witness in the case, including the de¬ 
fendant, has testified falsely regarding any material matter, 
knowingly and wilfully, regarding which such witness could 
not reasonably be mistaken, then you may disregard any or 
all of that witness’ testimony. 

Now, there has been evidence offered here of a former con¬ 
viction of this defendant. That is not admitted in evidence 
as proof of his guilt of the crime with which he is charged in 
this case. That is admitted in evidence only insofar as he 
took the witness stand himself as a witness in this case, for 
you to consider as to what weight, if any, such or little or 
none you would give to the testimony of the witness who has 
been convicted of the crime of which this defendant had 
admitted he was convicted in 1929. 

There has not been any formal written confession or even 
formal oral confession offered in this case, but there is testi¬ 
mony here from the complaining witness and from her father 
and mother, from one or two of the detectives, to the effect that 
this defendant has made one or more admissions against his 
interest, so I think, in fairness to the defendant, I had better 
let the jury know that they are to consider those admissions 
which may be in the nature of confessions, or admissions 
against his interest, and I had better let them know the law 
governing such a situation. 

If an admission or confession is freely and voluntarily made 
by a defendant without any hope or promise being held out to 
him and without any force or duress being imposed upon him, 
or without his being put in fear, then that confession is freely 
and voluntarily made and is to be considered by you along 
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with the other evidence in the case. If, on the other hand, the 
confession or admission against his interest, is obtained from 
a defendant and it is obtained by a hope or promise being ex¬ 
tended to him, or by force or duress being used upon him, or 
by the defendant being put in fear, then such a confession would 
be inadmissible in evidence and would be excluded by the Court, 
and even those that have been testified here in court, or read 
in court, the Court would instruct you to give absolutely no 
consideration or weight to any such alleged confession or alleged 
admission. 

Now, there is another possibility and that is, if there be con¬ 
flicting evidence in the case as to whether the case is voluntarily 
made, or the admissions are voluntarily made, or whether they 
were not voluntarily made, then that would be a disputed fact 
and the evidence would be in conflict upon it. 

Witnesses on one side may say the confession was free and 
voluntary, and the admission w*as entirely free and voluntary. 
Witnesses on the other side might say, “I did not mean to say 
that; I did not understand that I was saying that, or I was 
forced to say it; that promises were held out to get me to 
do it.” 

Then, in that case, there is a disputed fact, and it is not the 
province of the Court to decide a disputed fact of that type, or 
character. That would be for the jury to consider all the evi¬ 
dence in the case in regard to the confession, and if you are 
convinced beyond a reasonable doubt that the confession was 
free and voluntary as I have described to you, then you may 
consider the confession or admission along with the other evi¬ 
dence in the case. But if you have any reasonable doubt in 
your mind as to the confession being voluntarily or freely made, 
or the admissions being voluntarily and freely made, then you 
should disregard the alleged confession, or the alleged admis¬ 
sions entirely, the same as though they had never been offered 
in evidence, had never been heard by you, or had never been 
testified to in court. 

Now, in this case there are four counts. If, after considering 
all the evidence in this case, you are convinced, beyond a rea¬ 
sonable doubt, that the complaining witness, Elaine C. Henry, 
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was under the age of 16 years on the 6th day of August, 1941, 
and if you are convinced that this defendant on this date car¬ 
nally knew the complaining witness, that is, had sexual inter¬ 
course with her, then your verdict should be guilty under 
count 2. 

Now, if you further find that on the same date, and appre¬ 
ciably later, some minutes, probably an hour, or half an hour, 
this defendant carnally knew the complaining witness and had 
sexual intercourse with her on the 6th day of August, 1941, and 
the complaining witness was under 16 years of age, then your 
verdict under the 4th count should be guilty as indicated. 

Since the evidence is not disputed as to the age of the child, 
I can see no reason for taking evidence under counts 1 and 3 
unless counsel wants to insist upon it. They were not separate 
offenses and the evidence is admitted. 

There is no contest and the evidence is clear that the com¬ 
plaining witness is under 16 years of age, so there is no use to 
complicate the case with too many verdicts in regard to two 
offenses. That might make it appear that the defendant had 
been guilty of four offenses, so the Court is going to give the 
case to you on count No. 2 and count No. 4, known as the two 
counts under carnal knowledge. 

Accordingly, under count No. 2, there are two verdicts; first 
of all, that you can render, and that is, if you are convinced 
beyond a reasonable doubt that the Government has proved 
all the essentials alleged in count No. 2, then your verdict should 
be guilty. And then, if after considering all the evidence and 
circumstances of the case, you decide to add to your verdict 
the words “with the death penalty”, then it is for the jury to 
add those words or not to add them, as in their judgment, they 
may, with all the facts and circumstances of the case, require 
or justify. 

Now, under count No. 4 again, if you are convinced beyond a 
reasonable doubt that the plaintiff, the Government, has proven 
all of the essentials of the crime of carnal knowledge as set forth 
in count No. 4, then your verdict should be guilty. And if 
you decide, after considering all the evidence in the case, you 
may add to that verdict the words, “with the death penalty”. 
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That is to say, you may render the verdict of guilty under 
count No. 2 without those words, or with them, and you may 
render a verdict of guilty without those words under count No. 
4 or with those words under count No. 4. 

Now, if you have any reasonable doubt as to the guilt of this 
defendant in regard to these charges under count No. 2, then 
your verdict should be “Not guilty.” If you have any reason¬ 
able doubt as to the guilt of this defendant under count No. 4, 
then your verdict should be “Not guilty.” 

Is there anything further? 

Mr. Hart. I think you have covered it all, your Honor. 

The Court. I can add this further, that in arriving at your 
verdict in this case, you are to use your intelligence, your judg¬ 
ment, and your reason. With your intelligence, you can appre¬ 
hend the truth of the facts, with your judgment you can apply 
the facts, and with your reasoning, reason out the facts in the 
case. 

Your verdict is to be based solely upon the evidence that has 
been produced here in court on the witness stand. You are not 
to consider anything you may have known or heard of this 
case heretofore. It is to be based upon the facts that have been 
testified to by the witnesses, including the defendant in this 
case, in court, or the absence of evidence. You are not to allow 
your judgment or your reason or your intelligence to be swayed 
by prejudice or bias or hatred or ill will. 

You are not to be governed by your feelings or emotions. 
Your verdict is to be in accordance with the solemn oath that 
you took this morning to well and truly try this case and render 
a true verdict in accordance with the evidence and in accord¬ 
ance with the law as given to you by the Court. 

Is there anything further? 

Mr. Hart. No, Sir. 

The Court. You may take the case and consider your verdict. 

Thereupon the jury retired and thereafter returned its ver¬ 
dict of guilty, with the death penalty. 

All and every of the exceptions hereinbefore stated and taken 
were duly noted by the Court on its minutes, and the time 
that the same were severally noted and taken, and before the 
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Jury retired to consideration of its verdict; and the defendant, 
by his counsel, moved the Court to sign this, his bill of excep¬ 
tions; to have the same force and effect as to each and every 
of the said exceptions, as though the same were set forth in a 
separate Bill of Exceptions, which motion is granted; and the 
Court accordingly signed this, the defendant’s Bill of Excep¬ 
tions, to have the force and effect as aforesaid now for then 
this 24th day of November, A. D. 1941. 

Daniel W. O’Donoghue, 

Justice. 

Copy of Service acknowledged this 24th day of November, 
A. D. 1941. 

Edward M. Curran, 

United States Attorney. 





IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 6S2S6 

United States 
vs. 

William Isaac Roeinson 

ASSIGNMENT OF ERRORS 

Now comes William Isaac Robinson by his attorney and, hav¬ 
ing made and filed his appeal, now makes and files this his 
assignment of errors and says that in the trial of the said cause, 
manifest error was intervened to his prejudice, namely: 

1. That the Court erred in refusing to grant the defendant a 
continuance of the trial of the cause on account of the hysteria 
created by the alleged confession of one Jarvis Roosevelt Catoe 
to at least ten cases of a similar nature to that with which 
the defendant was charged and the inflamed state of mind of the 
general community due to the vast amount of publicity given 
to the alleged confession of the said Catoe just a few days before 
the date set for the trial of the said defendant. 

2. That the Government failed to call all of the witnesses 
available to prove the said cause as it stated it would do in 
the list of witnesses served on the defendant. 

3. That the indictment is defective on its face in that it is 
not signed by the District Attorney. 

4. That the defendant was prejudiced by the numerous 
charges or counts in the indictment, chiefly the charges or 
counts No. 1 and No. 3, upon which the Court directed the 
Jury to bring in a verdict of not guilty. 

( 58 ) 
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Wherefore appellant prays: 

1. That the judgment in the District Court of the United 
States for the District of Columbia may be reversed and held 
for naught. 

David A. Hart, 

David A. Hart, 

Attorney for the Defendant, 

815 15th St., Washington, D. C. 
Service of copy acknowledged this 24 day of November, 
A. D. 1941. 

Edward M. Carroll, 

United States Attorney. 
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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1942 


No. S034 

William Isaac Robinson, appellant 

v . 

United States of America, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF THE CASE 

On August 6, 1941, Elaine C. Henry was assaulted and car¬ 
nally abused in Rock Creek Park, in the City of Washington. 
On August 12, 1941, the Grand Jury of the District of Colum¬ 
bia returned an indictment against the appellant charging him, 
in four counts, with the offenses of rape and carnal knowledge. 
On September 3, 1941, the appellant filed a motion to continue 
the trial of the case indefinitely on the ground that the arrest 
and confession of one Jarvis Theodore Roosevelt Catoe to a 
series of crimes similar in nature to the one with which the ap¬ 
pellant was charged created mass hysteria in the community, 
preventing the appellant from receiving a fair and impartial 
trial. The trial court overruled the motion, and the trial 
was had on September 8,1941. The evidence being conclusive 
to the effect that the victim of the crimes was under the age 
of sixteen years, the trial court took from the jury the two 
counts of rape. The jury returned a verdict of guilty on each 
of the other counts and recommended the death penalty. This 
appeal followed. 
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ISSUES INVOLVED 

The appellant by this appeal does not challenge the suffi¬ 
ciency of the evidence or the rulings of the trial court made dur¬ 
ing the course of the trial. As defined by his brief, the appeal 
presents but four questions. These may be framed as follows: 

I. Whether the action of the trial court in overruling ap¬ 
pellant’s motion for a continuance is reviewable or constitutes 
ground for a new trial. 

II. Whether the indictment is defective on its face, not being 
signed by the United States Attorney. 

III. Whether the failure of the Government to call all wit¬ 
nesses available constitutes reversible error. 

IV. Whether the appellant was prejudiced by reason of 
multiple counts in the indictment. 

SUMMARY OF ARGUMENT 

I. No error was committed by the trial court in overruling 
the appellant's motion for a continuance; the reason urged 
therein not being sufficient to justify such action. A motion 
for continuance lies within the sound discretion of the trial 
judge and will not be reviewed except where an abuse of dis¬ 
cretion has been shown. There was no such showing in the 
present case. The appellant did not allege that there was any 
public feeling or hysteria against him personally, the sole basis 
for the motion being that the arrest and confession of Catoe 
aroused the feeling of the citizens of this community. 

II. It is contended that the indictment under which tiie ap¬ 
pellant was tried was not signed by the United States Attorney 
but by one of his assistants, and for that reason is defective 
on its face. This contention may be disposed of upon several 
grounds. 

An indictment, in the absence of a statutory requirement, 
need not be authenticated by the signature of the prosecuting 
officer. Hence, wh°re an indictment is signed by an unauth¬ 
orized person the signature is mere surplusage. Thus, even 
if the indictment in the present case had been signed without 
authority by an Assistant United States Attorney that signa¬ 
ture cannot destroy the legal efficacy of the charge. 

Furthermore, appellant makes his objection for the first time 
on appeal. It has frequently been determined that such objec- 
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lion, when not made timely, will not be considered by an 
appellate tribunal. Moreover, even assuming that the indict¬ 
ment is defective in the respect urged, it is a defect in form 
only, which does not tend to the prejudice of the appellant, and 
under the authority of $ 102. rev. stat., does not render 
the indictment insufficient. 

III. In serving upon the appellant prior to trial a list of 
the names and addresses of the persons the Government ex¬ 
pected to call, it did not thereby obligate itself to call to the 
witness stand every one of those persons. It is fundamental 
that in a criminal trial the district attorney is entitled to pursue 
and elaborate his own theory of the case, and to exercise his 
own judgment as to tlie witnesses to be called. I his has been 
affirmed and reaffirmed by this court on many occasions. Hav¬ 
ing made available to the appellant the identity of the wit¬ 
nesses called, the Government fulfilled its obligation in that 
respect, and the appellant cannot be deemed to have been 
prejudiced by the failure to call every person listed by the 
prosecution. 

IV. The contention that the appellant was prejudiced by the 
fact that the indictment contained four separate counts, charg¬ 
ing but two offenses, is worthy of little consideration. It is 
well established that the prosecution may allege the same 
offense in different ways in separate counts. In the present 
case, not only did the appellant not request an election, but 
he agreed that the case be submitted to the jury on all four 
counts. In any event, the trial court, without suggestion or 
request by the appellant, withdrew from the jury the two rape 
counts, which left but two remaining counts. The jury re¬ 
turned a verdict of guilty on each of these counts. I nder the 
circumstances, particularly in the light of appellant's position 
in the court below, there is no merit to the claim of prejudice. 

ARGUMENT 

I 

The action of the trial court in overruling appellant’s motion 
for a continuance is not subject to review 

Shortly prior to trial, appellant, through his counsel, filed a 
motion with the trial court to continue the case for an in- 
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definite period. The reason set forth for the requested con¬ 
tinuance was the inflamed state of the public mind and the 
hysteria in the general community, created by the alleged con¬ 
fession at about that time of one Jarvis Theodore Roosevelt 
C'atoe to ten cases similar in nature to the one with which the 
appellant was charged (Appellant's App. 17. 22). So allega¬ 
tion was made or contention advanced that there was public 
feeling against the appellant personally, or that he could not 
receive a fair and impartial trial because of the hysteria created 
by the particular crime which he himself was alleged to have 
committed, 1 urthermore. no proof was offered to support the 
single allegation made—that the confession of Catoe had in¬ 
flamed the public mind to the point where no person charged 
with rape could be afforded a fair trial. The court denied the 
motion and that ruiing is now assigned as error. 

1 he disposition of a motion for continuance lies within the 
sound discretion of the trial judge, and consequently will not 
be reviewed on appeal in the absence of a showing of abuse 
of that discretion. 

Avery v. Alain mu, 30S l’. S. 444. GO S. Ct. 321. S4 L. cd. 
377 (1940); 

Franklin v. Smith Carolina, 218 Lb S. 1G1. 1GS. 30 S. Ct. 
040. 7)4 L. ed. 980 (1910): 

Neu field v. United States, 1 IS F. (2d) 375. 3S0 (App. 
D. C. 1941) (1941); 

Tomlinson v. United Stales, GS App. D. C. 106, 93 F. 
(2d) G52. cert, denied , 303 U. S. G4G (1937). 

1 his well-established rule is equally applicable to a mo¬ 
tion tor continuance, such as the one filed in the instant case, 
founded upon alleged public bias, prejudice, and excitement. 

Paschen v. United States, 70 F. (2d) 491 (C. C A 7 
1934); 

Allen v. United States, 4 F. (2d) GSS (C. C. A. 7. 1925), 
cirt. de nie d, 267 U. S. 597; 

Slate v. Rohn, 119 X. \V. 88, 90. 140 Iowa G40 (1909); 

People v. Raider, 239 X. \Y. 3S7; 25G Mich. 131 (1931); 

Stale v. Woods, 1 8. E. (2d) 190. 198. 189 S. C 281 
(1939). 






.) 

A continuance will not he granted upon mere suggestion, 
or in the absence of reasons therefor which are fully and ade¬ 
quately established. In no case will it be permitted as an in¬ 
strument of delay. As the Supreme Court of the United States 
said, inexcusable postponement of the enforcement of our 
criminal law “is one of the gross evils of our time. . . . The 
prompt disposition of criminal cases is to be commended and 
encouraged.” Powell v. Alabama, 287 U. S. 45, 59, 53 S. Ct. 
55. 77 L. ed. 158 (1932); Commonwealth v. Millcn, 194 N. E. 
463. 289 Mass. 441 (1935). To justify a continuance on the 
ground of public prejudice or excitement, it must be made to 
appear that the conduct objected to is directed against the 
accused personally, and that public opinion has been excited 
to such an extent as would prevent a fair trial by an impartial 
and unbiased jury. Hence, if the jury selected for the trial is, 
in fact, impartial and without prejudice, the accused is not 
entitled to urge, as ground for reversal, the refusal to continue 
the cause. 

See: Commonwealth v. Milieu . 194 X. E. 463. 289 Mass. 441 
(1935); 

Lee v. State, 134 So. 185. 160 Miss. G1S (1931): 

Snook v. State, 170 N. E. 444. 34 Ohio App. (50, cert, 
denied 281 U. S. 722 (1929) ; 

State v. Bullock, 136 Atl. 343. 5 N. J. Misc. 29S (1927). 

In United States v. Schneider , 21 D. C. 381. 386 (1893). the 
Court, in holding that a motion for continuance was properly 
denied, said: 

While the prisoner is not to be hurried to conviction 
to satisfy public clamor, it must be remembered, at the 
same time, that the public interest requires prompt in¬ 
vestigation and punishment of crime. The record does 
not make any showing of such public clamor, in refer¬ 
ence to the present case, and unless the court can see 
that under such influence the jury lias been hurried 
into an unjust verdict, no case is presented for a new 
trial on this ground. 

It should be noted that the appellant does not charge that 
the people of this community were prejudiced against him 
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because of this case; in fact, there is no contention that there 
was any prejudice in the community at all because of this 
particular outrage. On the contrary, the only prejudice 
charged in the motion was directed to the detriment of Catoe 
and not the appellant. There was no showing that the appel¬ 
lant was mobbed, menaced, or demonstrated against. There 
was no allegation in the motion that the people had sought to 
take the law into their own hands, or that masses of the com¬ 
munity had expressed personal animosity toward the appellant 
because of his deeds. 

In State v. Rohn, 119 N. W. S8. 140 Iowa 640 (1909). wherein 
the defendant was charged with rape, a continuance was re¬ 
quested on the ground, among others, of the feeling which then 
prevailed in the community. The court, in sustaining the 
denial of the motion, pointed out that postponement of the 
trial could not be expected to obviate the condemnation which 
like transactions merit from mankind, and held that “all that 
could be rightly demanded by defendant was that feeling be 
not so directed against the accused personally as to prevent a 
fair and impartial determination with respect to his individual 
guilt or innocence.” 

The crucial inquiry in this case, as it is in every case in which 
a continuance is requested, is to determine whether it was im¬ 
possible to obtain an impartial jury in the District of Columbia 
on the day set for trial. Commonwealth v. Millen, 194 N. E. 
463, 474, 2S9 Mass. 441 (1935). If the jury finally selected 
was impartial there is no cause for complaint. As was said 
in Snook v. State, 170 X. E. 444. 34 Ohio App. 00. cert, denied, 
281. U. S. 722 (1929), “It is now. and always has been, the 
law that a prospective juror is permitted to determine his 
own state of mind. Thus, if such a juror indicates that he is 
free from bias or prejudice, and can start fairly in his attitude 
toward the defendant, and toward the state, he is qualified 
in that respect.” 

In the present case the jurors, upon being examined on the 
voir dire, stated that they knew of no reason why they could 
not afford the appellant a fair and impartial trial. The ap¬ 
pellant himself apparently was satisfied with the jury for he 
exercised but three of the twenty peremptory challenges al¬ 
lowed him by law before announcing that he was content. 






(See enlargement of record.) Under such circumstances, it 
is difficult to conceive how the appellant can now urge that 
there was such feeling in the community to have deprived 
him of a fair trial. See Allen v. United States, 4 F. (2d) 6SS, 
(C. C. A. 7 1924) cert, denied, 267 U. S. 597; State v. Bullock, 
136 Atl. 343. 5 X. J. Misc. 29S (1927). 

II 

The contention that indictment is defective on its face is 

without merit 

The appellant next contends that the indictment returned 
by the Grand Jury was signed by an Assistant United States 
Attorney instead of the United States Attorney, and for that 
reason is defective on its face. There is no merit to the con¬ 
tention. 

An indictment receives its legal efficacy from being found and 
returned into court by the Grand Jury; and. in the absence 
of a statutory requirement, it is not necessary that it be auth¬ 
enticated by the signature of the prosecuting officer in order 
to be valid; particularly where, as in the present case, it is 
endorsed as a true bill by the foreman (Tr. 3). 

In re Lane, 135 U. S. 443. 449 (1889); 

See: Brown v. Commonwealth, 10 S. E. 745, 86 Va. 466 
(1S90), 

People v. Strauch, 93 X'. E. 126, 247 Ill. 227 (1910); 

Robinson v. State, 7 S. E. (2d) 5. 177 Ark. 534 (1928); 

Smith v. State, 118 So. 710, 152 Miss. 114 (1928); 

Note (1924) 30 A. L. R. 720, and authorities there 
collected. 

It necessarily follows from this that where an indictment is 
signed by one without authority, the signature is mere surplus¬ 
age and does not vitiate it. Brown v. Commonwealth, 117 S. 
W. 281. 135 Ky. 635 (1909); Leonard v. State, 93 So. 56. 18 
Ala. App. 427 (1922). There is no statute applicable to the 
District of Columbia which requires an indictment to be signed 
by a prosecuting officer. Consequently, even assuming that 
the signature appearing on the indictment in the present case 
was put there without authority and was for that reason 
improper, the indictment is not rendered void as a result. 
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The precise question herein raised was presented to the Cir¬ 
cuit Court of Appeals for the Sixth Circuit in Miller v. Lnited 
States, 300 Fed. 529. 530 (C. C. A. 0. 1924). cert, denied, 266 
U. S. 024. That court, in disposing of the question adversely to 
the appellant's contention, there said: 

* * * We are aware of no statute or inflexible prac¬ 

tice requiring that an indictment should be signed at 
all by the district attorney. See 14 ICC. L.. p. 108. S 17. 
It would seem to be sufficiently authenticated by being 
presented by the grand jury in open court, even if it 
were not also indorsed “A true bill" over the signature 
of the foreman. True, the statute (Comp. St.. S 1290) 
requires that prosecutions be conducted by the district 
attorney: but section 1420 provides tor assistants, and 
there seems to be nothing to limit their authority to act 
in the place of the district attorney. 

Furthermore, the objection is raised by the appellant for the 
first, time on appeal and consequently comes too late. Frisbie 
v. United States, 157 U. S. 100. 104 (1894); Brooks v. United 
Stales, 8 F. (2d) 593 (C. ('. A. 9. 1925). 

The contention likewise may be disposed of upon the author¬ 
ity of Section 1025. rev. stat. (18 U. S. (\. £ 56). which provides 
as follows: 

Xo indictment found and presented by a Grand Jury 
in any district or circuit or other court of the United 
States shall be deemed insufficient, nor shall the trial, 
judgment, or other proceeding thereon be affected by 
reason of any defect or imperfection in matter of form 
only, which shall not tend to the prejudice of the de¬ 
fendant. 

In Calm v. United States, 152 I . S. 211. 221 (1894). the 
Supreme Court of the United States held that the fact that the 
indictment there involved was signed by an Assistant United 
States Attorney instead of by the United States Attorney him¬ 
self was a matter of form only, which did not tend to the 
prejudice of the defendant, and. therefore, under the authority 
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of the above quoted statute, did not render the indictment 
insufficient. See also Frisbie v. United Stales, 157 U. S. 160 
(1S94). 

Ill 


The failure of the Government 


to call all witnesses available 


docs not constitute error 


Prior to the time of tidal, the Government served upon the 
appellant, pursuant to Section 1033. rf.v. stat. (IS U. S. C. 
£ 562)' a list of the persons whom the Government expected 
to call as witnesses. This list contained the names and ad¬ 
dresses of approximately thirty-seven persons, only twelve of 
whom were called as witnesses at the trial. The failure to call 
the other persons is now assigned as error. 'The contention, it 
is submitted, is untenable. 

The rule is well settled that the Government in a criminal 
trial—even upon an indictment for murder in the first degree— 
is under no duty to place upon the witness stand every person 
who may have some knowledge of the crime which is the sub¬ 
ject of the trial. Curtis v. Rives, 123 F. (2d) 936. 940 (App. 
D. C. 1941); Jordan v. Bandy, 72 App. I). C. 360. 365. 114 F. 
(2d) 599. 604 ; 1940); Aijcoel: \. United States, 62 F. (2d) 612 
(C. C. A. 9. 1932). cert, denied . 289 U. S. 734. 

In the Curtis case, this Court reaffirmed the principle, an¬ 
nounced earlier in Williams v. I 'ailed States, 57 App. D. C. 253, 
254. 20 F. (2d) 269. 270 (1927). that in a criminal trial the 
District Attorney is entitled to pursue and elaborate his own 
theory of the case, and to exercise iiis own judgment as to the 
witnesses to be called; and that in the exercise of such judg¬ 
ment lie is not required to call any particular witnesses, merely 
because their names were endorsed upon the indictment. 


1 'l'!iis section provides :is follows: "When any person is indicted of treason, 
;i copy of the indictment and a list of tin* jury, and of the witnesses to be 
produced on the trial l’or proving tin* indictment, stating the place of abode 
of each juror and witness, shall be delivered to him at least three entire 
days before he is tried for the same. When any person i* indicted of any 
other capital offense, such copy of the indictment and lisi of the jurors and 
witnesses shall be delivered to him at least two entire days before the trial." 
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In the Bandy case, which was a habeas corpus proceeding 
arising out of a first degree murder conviction, this Court again 
stated that the prosecution is under no obligation to call all 
witness subpoenaed by it. 

It does not follow that merely because the Government in 
a capital case is required by Section 1033. rev. stat., to dis¬ 
close to the accused before trial the names of witnesses expected 
to be called in support of the charge made, that the failure to 
call every person named is error or prejudicial. Obviously, in 
order to fully protect itself, the Government must place upon 
the list the name of every person who might throw light upon 
the case, so that it would not be foreclosed from using those, 
persons as witnesses at the trial. Necessarily, therefore, many 
of the names which appear on such lists are frequently of per¬ 
sons whose testimony would be merely cumulative or otherwise 
not required. When the identity of these persons is made 
known to the accused, the purpose of the statute has been 
fully served. 

It is significant that the appellant makes no contention that 
the witnesses not called in the present case could have testi¬ 
fied to any facts material to the case, and not otherwise estab¬ 
lished. or that their testimony would have been favorable to 
the appellant. To require the prosecution in such a situation 
to use every witness known to it. would unduly interfere with 
the judgment that resides in the District Attorney to pursue 
his own theory of the case: and further, it would needlessly 
prolong without justification the trial of cases at great expense 
to the government. On tlie other hand, the accused, being 
fully apprised of the names and addresses of the witnesses can¬ 
not be said to be prejudiced bv the failure to call them. 

IV 

Appellant was not prejudiced by reason of multiple counts in 

the indictment 

The indictment, which was returned by the Grand Jury, and 
upon which the appellant was tried, contained four counts, 
the first and third counts charging him with tiro offense of rape 
upon one Klaino ('. Henry, and tin* second and fourth counts 
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charging him with carnal knowledge upon the same female, 
alleged to be under the age of sixteen years (Appellant’s App. 
11 ). 

The evidence adduced at the trial disclosed that Elaine C. 
Henry, a fifteen-vear old girl, was attacked in Rock Creek Park 
on August (>. 1041. by a colored man identified as the appellant; 
and that during such attack the appellant, within a short 
period of time ravished and carnally abused her on two occa¬ 
sions. The four counts in the indictment covered these two 
offenses. 

No motion was made by the appellant prior to trial or at 
the close of the evidence, to compel an election by the Govern¬ 
ment between the several counts. On the contrary, the ap¬ 
pellant expressly agreed with government counsel that the 
case should go to the jury on all four counts (Appellant's App. 
50). However, during the course of his charge to the jury, 
the trial judge, without objection by either party, directed 
a verdict for the appellant on counts one and three, stating 
at the time that the evidence was undisputed to the effect 
that the complaining witness was under sixteen years of age. 
(See Appellant’s App. 55.) Regardless of these facts, the ap¬ 
pellant now contends that he was prejudiced by reason of the 
fact that the indictment contained four separate counts which 
led the jury to believe that the appellant had actually com¬ 
mitted four distinct offenses. The contention is too tenuous 
to require extended discussion. Appellant’s position in the 
lower court alone precludes him from prevailing in this Court. 

The appellant does not contend that the four counts in the 
indictment were improperly joined. Nor would such a conten¬ 
tion. if advanced, be tenable. See Moore v. United Staten, 28S 
Fed. 249. 53 App. D. C. 44 (1923). 

The two rape counts were properly joined with the two 
carnal knowledge counts to provide against any variance in 
the proof. C’f. Moore v. United States, supra. The appel¬ 
lant, if he had deemed the submission of the four counts to 
the jury to have been prejudicial could have moved for an 
election by the government. That lie did not do. Instead, 
he. in effect, requested that all four counts be submitted. The 
trial court, on its own motion, took from the jury the two counts 
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charging the crime of rape, and thereby made an election. 
Consequently, there is no cause for complaint by the appellant 
under any view. Even in those cases in which a trial court 
refuses to compel an election between repugnant and incon¬ 
sistent counts it is generally held that the action of the trial 
court in that respect cannot be challenged. Thus, in Guy v. 
United States, 107 F. (2d) 2SS. 71 App. D. C. 89, cert, denied, 
308 U. 8. 018 (1939). this Court held that it was not reversible 
error for a trial court to refuse to require an election where 
there were joined in one indictment seven counts charging 
the same offense of murder in seven different ways. See Good¬ 
man v. United States, 70 F. (2d) 741. 63 App. I). C. 137 (1934). 
See also. Pierce v. United States, 100 U. S. 355. 10 S. Ct. 321, 
40 L. Ed. 454 (1890). and Moore v. United States, 288 Fed. 249. 
53 App. D. C. 44 (1923). 

Further discussion is not required. Obviously, the appel¬ 
lant. has less cause for complaint, in the present case, where 
the trial court withdrew from the jury's consideration two of 
the four counts, than in the cases cited above. It is sub¬ 
mitted. therefore, that the appellant cannot prevail in his 
contention. 

CONCLUSION 

In conclusion, the Government respectfully submits that the 
appellant has established no ground for reversal and has shown 
no error in the record. The appellant was afforded a fair and 
impartial trial and. therefore, the judgment of the trial court 
should be affirmed. 

Edward M. Curran, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Bernard Marc.olius, 
Assistant United States Attorney. 
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